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RECOMMENDED DECISION AND ORDER -
DISMISSAL OF COMPLAINT

This action arises under the employee protection provisions of Section 405 of the Surface
Trangportation Assistance Act (“STAA” or “Act”) of 1982, as amended and re-codified, Title 49
United States Code Section 31105, and the corresponding agency regulations, Title 29, Code of
Federal Regulations (“C.F.R.”) Part 1978. Section 405 of the STAA provides for employee
protection from employer discrimination because the employee has engaged in a protected activity,
consisting of either reporting violations of commercial motor vehicle safety rules or refusing to
operate a vehicle when the operation would violate these rules.

On December 20, 2002, after an investigation by the Occupational Safety and Health
Administration (*“OSHA”), United States Department of Labor (“DOL”), of Mr. Ronald Regan’'s
allegation of illegal discrimination by National Welders Supply under the Act, the Regional
Administrator determined the complaint did not have merit. After receiving the Regiona
Administrator’ sdetermination, Mr. Regan, through counsel, filed hisexceptionsto the determination
and requested on January 7, 2003 ahearing with the Office of Administrative Law Judges. Pursuant
to aNotice of Hearing, dated January 22, 2003, | set ahearing date of February 12, 2003 for this case



inRichmond, Virginia(ALJ1)." After asubsequent continuance (ALJ?2), | conducted ahearing on
March 12, 2003. Mr. Regan, his attorney, Mr. Crowley, and counsel for the Respondent, Mr.
Sullivan and Mr. Walton, were present at the hearing. My recommended decision and order in this
case is based on the testimony presented at the hearing and the documents admitted into evidence
(CX 1to CX 8 and RX 1to RX 23).

|SSUE

Whether the Respondent, National Welders Supply, violated the employee protection
provision of the Act by suspending and then terminating the employment of the Complainant, Mr.
Ronald Regan.

Parties' Positions
Complainant?

Having joined National Welders Supply in August 2001, Mr. Regan received delivery
assignments in the fall of 2001 that due to the distance and labor involved became difficult to
completewithinthe hoursof servicelimitationsestablished by the U.S. Department of Transportation
(“DOT") . On several occasions, Mr. Regan complained to company managers and dispatchersthat
he couldn’t completethe routesand stay withinthe DOT driving limitations. Those complaintswere
protected activities under the Act.

In mid-March 2002, due to inadequate directions from the Company, Mr. Regan expended
valuable time trying to locate two new delivery locations. Eventually, he ran out of hours and was
directed to return home. He then received athree day suspension. That adverse action was caused
in part by his previous complaints about being pressured to exceed the hours limitations.

Mr. Regan appealed the three day suspension with aone page letter. Inthat document sent
to Mr. Hansen, he again complained about being pressured to exceed the driving limitations and
indicated the situationwasrecurring. That complaint wasalso aprotected activity. When Mr. Regan
returned to work after the suspension, he was fired. Because the adverse personnel action of
suspension was turned into a dismissal, Mr. Regan believes the Company fired him because of his
additional complaint in the appeal letter.

Inother words, thiscaseinvolvesthe Company’ sretaliationfor Mr. Regan’ sprotected whistle
blowing activities. Granted, Mr. Regan wasinvolved inthreeincidentswithin ashort period of time.
However, Mr. Hansen was aware of all these events and had all the knowledge he needed about them

The followi ng notations appear in this decision to identify evidence: CX - complainant exhibit; RX -
respondent exhibit; ALJ - administrative law judge exhibit; and, TR - transcript.

2Opening statement (TR, pages 6 to 10) and closing argument (TR, pages 264 to 270).
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prior to writing the March 21st suspension letter. Mr. Hansen has offered no explanation for his
termination action which occurred just after he suspended Mr. Regan and provided him an
opportunity to appeal the suspension. Actualy, the only thing that occurred between Mr. Hansen's
March 21 suspension letter and Mr. Regan’s termination was Mr. Regan’'s appeal letter. In that
appeal, Mr. Regan expressed his concern about how his mistake would affect hishoursof serviceand
indicated this Situation was a recurring situation.

Mr. Regan indicates that he was terminated on March 28th. Understandably, Mr. Hansen
statesit occurred on the 26th, thusavoiding the ramifications of having received the appeal letter with
Mr. Regan’'s hours complaint prior to the dismissal decison. The warning letters to other drivers
document National Welders Supply’ s problem with hours of operations limitations. Mr. Regan had
previously raised such concerns. When he placed that concern about the recurring situation in his
written appeal, Mr. Hansen changed his mind about Mr. Regan and moved from suspension to
termination, purportedly because Mr. Regan was uncooperative.

Because the Company took adverse personnel actionsin response to his protected activities,
National Welder Supply hasillegally discriminated against Mr. Regan under the Act. Asrelief, Mr.
Regan seeks lost wages for the three day suspension and lost wages and differential pay for his
termination since he eventually returned to work at another company but at alower rate of pay. Mr.
Regan aso requests reimbursement of his litigation costs.

Respondent®

Mr. Regan’ sdiscrimination complaint under the Act failsfor two principal reasons. First, Mr.
Regan has failed to establish the existence of aprotected activity or a causation nexus, two requisite
elementsfor aprima facie case of illegal discrimination under the Act. Neither Mr. Regan’ svague,
generalized and uncorroborated alegations nor his unspecific appeals of earlier disciplinary actions
were complaints covered by the Act as protected activities. Even if Mr. Regan’s vague and
unsupported assertions or appealswere considered complaints, heisunableto establish the necessary
causation element due to both the absence of temporal proximity relating to some of the allegations
or the actual failure to communicate complaints the manager who took the termination action.
Consequently, that manager discharged Mr. Regan without having knowledge of hiscomplaints. Due
to thelack of knowledge about his complaints, National Welders Supply did not base itstermination
decision on those allegations.

Secondly, the record is devoid of pre-textual evidence. Instead, the greater weight of the
evidence demonstratesthat dueto the cumulative effect of several performance errorsby Mr. Regan
in March 2002, National Welders Supply ended its work-relationship with him. The Employer’s
termination action was based solely on performance issues.

Specificaly, three events occurred in mid-March 2002 that lead to his separation. First, Mr.

3Opening statement (TR, pages 11 to 19) and April 8, 2003 post-hearing brief.
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Regan failed to follow a specified order of delivery and then ran out of hours before al the customers
could be serviced. Asaresult, the Company had to make an emergency delivery. The next day, Mr.
Regan skipped a customer without notifying the dispatcher. Again, another emergency delivery had
to be made due to hisomission. And, finally, when the dispatcher called the next day to present Mr.
Regan hisroute, Mr. Regan refused the assignment on the basis of an hours of service limitation even
though, in redlity, the assignment would not have caused a violation of the limits.

For thefirst incident, Mr. Reganreceived thethree day suspension. However, asmanagement
considered the subsequent two problems, a decision was made to separate Mr. Regan.

SUMMARY OF EVIDENCE
For the Complainant

Sworn Testimony of Mr. Ronald Lee Regan, Jr.
(TR, pages 41 to 99, 105 to 144, and 257 to 262)

[Direct Examination and ALJExamination] Mr. Reganisacommercial tractor-trailer driver.
He has been driving since 1986 and holds a commercial driver’slicense, with several endorsements.
Mr. Regan started hisemployment with National Welders Supply in August of 2001. Inthat capacity,
heloaded and unloaded product, made deliveries, conducted vehicleinspections, and performed other
tasks associated with driving acommercia vehicle. Hiswage consisted of mileage, about 36 and a
half cents a mile, when driving, and an hourly rate of pay for everything else, such as loading,
unloading, and vehicle maintenance.

Initially, Mr. Regan served asarelief driver. He' d report to work and then be given whatever
equipment wasavailable. InOctober, the Company put out work assignmentsfor bidsand introduced
incentivesfor night and weekend driving. Interested intheincentive pay, Mr. Regan agreed to work
evenings, Monday through Friday. At thistime, his schedule became more structured. He usually
reported to work, or called in, between 3:00 p.m. and 4:00 p.m to get hiswork assignment. The
trailerswerelocated in Chester, Virginia. The product (oxygen or nitrogen) manufacturing plant was
located near thetrailers, in Hopewell. Although he had a set delivery routine, the dispatchers, Mr.
Grennan or Mr. Parrish, could add stops to his route.

Part of his responsibility included maintaining a driver’slog. Each day, a commercial truck
driver hasto keep track of histime. RX 5isacopy of hisdriver’slog for September 1, 2001. On
the left side of the log, from top to bottom, are four status categories: 1. Off duty, 2. Sleeper berth,
3. Driving, 4. On duty/not driving. The cities listed on the danted lines are delivery stops. This
particular log, during a period when he was arelief driver, shows Mr. Regan went to work at 5:00
am. and did pre-trip work for half an hour, drove 15 minutesto the manufacturing facility, and spent
an hour and a half of duty time loading product. He then drove an hour to Newport News, and
logged more duty time, then on to other delivery stops. When he returned to Chester, he had a
breakdown and recorded additional duty time. For that day, thelog shows 202 milesfor mileage pay
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and 7.5 hours pay at his hourly rate of $14.60.

A truck driver is alowed to be on duty and/or drive, up to a total of 70 hours in eight
consecutive days; or 60 hoursin seven consecutive days. National Welders Supply used the eight day
rule. During that eight day period, adriver cannot drive after you have acquired 70 hours. Thistime
istracked cumulatively inthe driver’ slog book. Intermsof daily work, adriver may driveupto 10
hoursaday. After 10 hours, the driver must take 8 hours off from driving. A driver can work up
to 15 hoursin aday, and then must take eight hours off from driving. The 15 hours maximum may
consist of on duty and driving time, but the total driving limit for one day remains fixed at 10 hours.
At midnight each day, another day would be added and the day eight days prior would drop off.

On occasion, Mr. Regan would not be able to complete an assigned route within these hours
restrictions. When that happened, he would work up to the point that he had enough time to return
to Chester, Virginia. That is, he would stop in the route and drive back to Chester. He was never
directed to lay over while on aroute.

On or about November 24, 2001, near Thanksgiving, Mr. Barry Parrish, adispatcher, asked
Mr. Reganto make atop line, or off-duty, entry so he could make a scheduled delivery. Most of the
drivers for National Welders Supply “top-lined.” In other words, on that day, Mr. Regan only had
six hours available to work or drive. Mr. Parrish’srequest meant Mr. Regan would be on duty and
working, but logging the time as “off duty” in order to preserve the six available hours for driving.
Mr. Regan responded that he didn’t have sufficient hours to work that day and he declined to “top
line” Mr. Parrishreplied, “that’sfine.” He wasn't upset.

Again, in January 2002, the same thing happened. All the drivers were called to Charlotte,
North Carolina for a safety meeting. Because he had worked the night before, Mr. Regan had
completely run out of all three limits: 70 hours, 10 hours, and 15 hours. At the meeting, Mr. Parrish
asked Mr. Regan to drive to the Company’ s facility. When Mr. Regan informed Mr. Parrish that he
was out of time, Mr. Parrish didn’t respond. Later during the meeting, Mr. Regan explained his
stuation to Mr. Joe Grennan, another company dispatcher. Mr. Grennan told Mr. Regan to take
eight hours off and then return home. Mr. Regan did that but it still was a violation because even
with the eight hour layover he “didn’t have enough time in the 70 hoursto do that.”

On another occasion on a Sunday, Mr. Parrish called him to do “city work” which means
drive atruck around locally and release excess oxygen. When Mr. Regan said he didn’t have enough
time to do that on Sunday and then be able to drive on Monday, Mr. Parrish stated it was just city
work and he should top lineit. When Mr. Regan declined to top line the Sunday work, Mr. Parrish
said ok and dropped the request.

Mr. Regan believes hisrefusalsto comply, with the exception of hislay over in Charlotte, to
these multiple requests to top line represent safety complaints.

On March 13, 2002, by telephone, Mr. Parrish assigned Mr. Regan a route in the Raleigh-
Durham area. He picked up his truck in Chester and then went to the product plant. His typical
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route was to go to Cree Research and unload. The next stop was to be Wilson, North Carolina for
adelivery. Then, hewould go onto Garysburg, North Carolina(Sanfilpo) for another delivery before
returning to Chester. However, on this day, two new stops were added. He had a second product
pick-up in Cary and another stop in the Wilson, North Carolinaarea. He had never been to either
location. When he asked for directions for the Wilson location, Mr. Parrish told him to drive on 301
North to the second red-light and turn left. Mr. Regan did not consider his directions helpful.

In assigning the trip, Mr. Parrish told Mr. Regan to go to Cree Research, Cary, Wilson, and
Garysburg. But, he didn’t specifically say to do it in that order. Since he was already familiar with
the regular stops, Mr. Regan decided to go to the new locations first. So, after receiving better
directions from his wife, who used the internet to obtain the information, Mr. Regan went to Cary,
then Wilson. At Wilson, Mr. Regan concluded that he was going to run out of time before finishing
the route, and he called Mr. Parrish. Mr. Parrish was very angry that Mr. Regan did not go to Cree
Research first. Hetold Mr. Regan to returnto Chester. Mr. Regan finished his stopsin Wilson and
returned to Chester. He did not go to Cree Research or Cary, North Carolina, on that trip.

Mr. Regan’ stotal mileage for that trip on March 13 and 14, 2002, was 197 miles. Heran out
of time because of the 70 hour limitation. When Mr. Parrish assigned the route, Mr. Regan didn’t
tell himabout alimitations problem. Around 11:00 p.m. onthe 13th, Mr. Regan did alog recap and
then discovered that he didn’t have the six or seven hoursthat he thought he had to do the route with
the extra stops. Mr. Regan recaps his log whenever he thinks there’ s going to be a problem.

Initially, Mr. Regan thought he had a full 15 hoursto do the work. However, it took along
time to get directions and find the new delivery location in Wilson. According to hislog entry, RX
5, he started driving at 6:00 p.m. and finished the route on the 14th at 3:00 a.m.

Later on the 14th, at 6:00 p.m., Mr. Regan drove a new dispatch involving city work in the
Richmond, Virginiaarea. Then, about 4:00 p.m. on the night of Friday, March 15th, Mr. Parrish
called himto drive. Heinformed Mr. Parrish that he was completely out of hours. Mr. Parrishreplied
by asking why Mr. Regan was the driver who was always out of hours. Mr. Regan told him that’s
what he had recorded in his driver’slog and those entries were accurate. Mr. Parrish then asked if
Mr. Regan would pick up availabletimeat midnight, Saturday. Mr. Regan said yes but informed Mr.
Parrish that he wasn’t required to work on his day off, which was Saturday. So, he declined the
dispatch. Onthat Friday, hisregular work day would have started at 4:00 p.m. and continued until
whenever it finished on Saturday. However, Mr. Parrish was asking him to start his work day on
Saturday. Mr. Parrish stated he would consider Mr. Regan’ s response as a refusal to work.

Concerned about hisconversationwithMr. Parrish, Mr. Regan called Mr. Mike Hansen, who
was Mr. Parrish’s boss, and asked him to intervene. In response, Mr. Hansen indicated that if Mr.
Regan refused the dispatch, he was going to fire him for refusal to work. So, Mr. Regan accepted
the dispatch. Neither Mr. Parrish nor Mr. Hansen asked him to do anything wrong. However, Mr.
Regan didn’t drive the dispatch because Mr. Parrish assigned it to another driver.
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Reviewing CX 2, a memo that Mr. Regan assumes was written by Mr. Hansen, Mr. Regan
agrees with its contents but notes there is no mention of the dispatch he completed that Friday
morning.

Asset out in CX 1, dated March 21st, Mr. Hansen suspended Mr. Regan for three days due
to the events of March 13 and 14, 2002, effective March 25. He did not receive any pay for those
suspended days. Sincethelast paragraph of theletter mentioned an opportunity to appeal, Mr. Regan
did so. The suspension letter was sent to him by Federal Express. During the week between the
refusal to work issue on March 15th and his receipt of the suspension letter, Mr. Regan worked five
days. After receiving the suspension notice, Mr. Regan did not talk to either Mr. Parrish or Mr.
Hansen. Hedid speak with the Company’ slabor relations specidist, Ms. Stinson. Hethenwrote his
appeal and e-mailed it.

CX 3isMr. Regan' sapped letter, which he dated and wrote on March 26, 2002. Hemailed
the letter to Mr. Hansen and attached a copy of the letter as afile to an e-mail message addressed to
Ms. Pat Stinson (RX 6). He did not have Mr. Hansen's e-mail address. In his appeal letter, Mr.
Regan attempted to explain the mix-up that occurred on March 13th and 14th. He also expressed
his concern about spending so much time trying find the new stopsthat it would adversely affect his
hours of service. He was further distressed at the recurring situation of running out of time all the
time. Mr. Regan wasbeing assigned so much work that he could “never, ever complete. . .withinthe
hours of service.” Mr. Regan felt that he was being forced into aposition “where | had to falsify the
logs.” This concern touches on safety if adriver is*out there driving” after being on duty 20 hours.

After the expiration of thethree day suspension, Mr. Regan called Mr. Parrishto get hiswork
assignment. Mr. Parrish put him on hold and then Mr. Hansen and Ms. Stinson got on the phone.
At that time, Mr. Hansen fired Mr. Regan. Mr. Hansen explained that Mr. Regan was uncooperative
and there was no appeal for the three day suspension or thetermination. Mr. Hansen said he had read
the appeal letter. Mr. Regan aso observed Mr. Hansen's reference to no appea included the
suspension. Mr. Regan asked himto reconsider, but Mr. Hansen still terminated him effective March
28th.

Mr. Regan received his salary bi-weekly and grossed between $1,800 to $2,400. The three
day suspension cost himabout $600in lost wages. After histermination, Mr. Reganwas out of work
for about 10 daysbeforefinding part-time employment with aformer employer. He stayed therefrom
April 2002 to February 2003, earning between $11.00 and $14.50 an hour. Hisnet bi-weekly salary
during this period was about $700 to $800; the gross pay could range from $500 to $1,400. Mr.
Regan now works for a different employer; his bi-weekly gross is about $1,200.

[ Cross Examination] Asdocumented by RX 1, on August 6, 2001, Mr. Regan acknowledged
receiving the Company’ s handbook for employees. In RX 2, dated January 16, 2002, Mr. Grennan
informed Mr. Regan that he had exceeded his hours of operations limitation by a quarter hour in
December 2001. Prior to that time, Mr. Regan had not received an hours violation notice. Mr.
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Regan agreed with that determination.

As a commercia truck driver, Mr. Regan is responsible for completion of hislog. After
creating the log, he sent acopy to Chester Operations and apparently Mr. Grennan would review it.

RX 3, dated February 20, 2002, isa notice from Mr. Grennan that Mr. Regan exceed the 70
hour limit three times in January 2002. Mr. Regan disagreed with a portion of the assessment
concerning the purported violation on January 9 because he didn’t exceed the 70 hour limit. Mr.
Grennan must have misread hislog. RX 4, dated March 7, 2002, is another violation notice.

On his normal duty day, Mr. Regan would come to work between 3:00 p.m. and 6:00 p.m.
and continue through to the next day to perhaps 6:00 a.m. and 7:00 a.m. Thistimeframe also applied
when he reported to work on Friday.

On March 13th, when Mr. Regan received his dispatch from Mr. Parrish, it said go to Cree
Research and then continue to other locations. Mr. Regan had made previous deliveries to Cree
Research. When Mr. Parrish gave him the list of locations, he did not indicate the route had to be
followed inthe order presented to him. Mr. Parrish did not direct Mr. Reganto go to Cree Research
first. Instead, Mr. Parrish said, “Go to Cree, reload, continue to Torpedo Wire and Sanfilpo. Inthe
suspension notice, dated March 21, 2002, Mr. Hansen stated that Mr. Parrish dispatched Mr. Regan
first to Cree Research, reload at MG Industries, then delivery to Torpedo Wire and John Sanfilpo.
That wasthe dispatch Mr. Regan received from Mr. Parrish. When he changed the order, Mr. Regan
did not ask Mr. Parrish.

When Mr. Regan accomplishes a pre-trip, it usually takes 30 minutes, unless there's a
problem. Referring to RX 5, on March 13th, the log shows Mr. Regan came on duty at 4:30 p.m.
Hedidn't start his trip to North Carolina until 6:30 p.m. That entire two hours was not just a pre-
trip. Mr. Regan also went to the plant to get directions and other paperwork. At 6:30 p.m., he
departed and drove to Garysburg, the location of John Sanfilpo. Next, hetraveled to Torpedo Wire
in Rocky Mount. He called Mr. Parrish around 11:00 p.m. and told him that due to running out of
hours, Mr. Regan would nb make the Cree Research delivery. After yelling at Mr. Regan, Mr.
Parrish told him to return to Chester. When he departed at 6:30 p.m., Mr. Regan was comfortable
with the directions to Torpedo Wire.

At the end of his drive on the morning of March 15th, around 7:00 am., Mr. Regan called
Mr. Parrish and left avoice message which included areport on hishours of availability. Mr. Regan
informed Mr. Parrish that he hadn’t completed his delivery assignment in Durham because heran out
of time and would remain out of time for the rest of the day. Although he typically would call Mr.
Parrish in the afternoon of hiswork day, Mr. Regan did not do so that day because he thought Mr.
Parrish would know that he was out of time. Mr. Parrish called him that afternoon. He claims that
he did not get the voice message. The assignment was arun to Newport News.

Mr. Regan never complained in writing to anyone, or management, at National Welders

-8



Supply that he was being asked to falsify his hourslogs. He never made those complaints because
whenever he was disciplined and requested an appeal, the appeal was never heard. He also never
made any complaint to DOT, or any other agency, about being asked to falsify logs.

Mr. Regan believes his termination occurred on Thursday, March 28, 2002.

Following his termination, Mr. Regan made an effort find work with four or five other
companies. Hedid not receive any employment offers. Whileheworked at Transforce between April
2002 and February 2003, in an effort to make more money, he continued to look for other work and
contacted about 15 companies. No one hired him. His weekly work at Transforce varied from 16
to 70 hours aweek. Transforce is atemporary staffing company that supplies drivers. He started
work with his present employer on February 24, 2003 and makes $15.00 an hour, but does not
received a mileage payment.

[Redirect Examination] When Mr. Parrish gave Mr. Regan the route on March 13th, “hetold
me to go to the stops like they're listed.” He gave the route in the order stated in the disciplinary
memo, CX 1. However, Mr. Parrish did not tell him the stops had to be actually made in the stated
order. From Mr. Parrish’sinformation, Mr. Regan did not believe it was essential that the stops be
made in the exact order. Mr. Regan did not know he had to go to Cree Research first because the
reloading location, MG Industries, didn't provide medical grade nitrogen after 4:00 p.m. If he had
known that information, Mr. Regan would have gone to Cree Research first.

OnRX 3, Mr. Regandisagreeswith the purported hoursviolation on January 9, 2002 because
when he did arecap, he discovered four more hours were available before the 70 hour limit. When
he informed Mr. Parrish, Mr. Parrish gave him an assignment that permitted him to drive to the
location. But he had to sit at the delivery location until midnight when he picked up more hours and
could drive back. Thus, he never violated the 70 hour limit because he actually stopped when heran
out of time.

Concerning the alleged violations on RX 4, Mr. Regan disagrees with al of the stated dates.

He never drove past the 70 hours limit. Instead, he would stop, wait until midnight, and then

continue. Y et, the time he was waiting until midnight was till recorded as on duty because he was
still watching the truck.

The reason Mr. Regan never submitted his complaints was because Mr. Grennan didn’'t
respond to his request for an appeal. He asked for an appeal and did not actually submit the apped
because he's “not going to give him my game plan and let him — | wanted to be heard. | wanted to
go document it to people outside the department what wasgoingon.” Mr. Regan believesthe apped
would establish that hewas being assigned too muchwork and the other driverswere being pressured
to log off duty. Mr. Regan developed thisimpression because Mr. Grennan had stonewalled himin
January. Hedid not contact Mr. Hansen about the problem, because he “wanted it to be heard in the

appeal.”

[Recross Examination] In hisjob, Mr. Regan had been allowed to make decisions on hisown
onthe order of his deliveries unless specifically told to go to onelocationfirst. Hewas unaware that
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Cree Research required medical grade nitrogen.

[Rebuttal Direct Examination] On the day he was to make a delivery to Sphinx, Mr. Regan
got stuck in another company’ s security area for two and a half hours waiting for the security guard
to come back and let him out. He did not forget the delivery at Sphinx. He just ran out of hours.
Because Mr. Hansen had instructed him to contact Mr. Parrish if something couldn’t be done, Mr.
Regan believes he called Mr. Parrish about the missed delivery.

Mr. Regan believed that he would not be required to work on his scheduled days off. His
days off were Saturday and Sunday. So, whenever he finished aroute started on Friday, which could
be the early morning hours of Saturday, Mr. Regan was off until he was scheduled to go back on
Monday afternoon. In January, he discussed his days off with Mr. Hansen because he had been
directed to drive on aday off. Mr. Hansen agreed that Mr. Regan did not have to work on his days
off.

[ALJExamination] InMr. Regan’ sopinion, Mr. Parrish’ sinquiry on whether hegained hours
at midnight did not represent arequest to run a delivery the second part of his work day.

CX 1 - March 21, 2002 Disciplinary Action

InaMarch 21, 2002 Disciplinary Action letter, Mr. Hansen informed Mr. Regan that hewas
being assessed 10 pointsunder the Company’ sdrivers’ incentive program dueto hisconduct that was
not in the best interest of the company. He also placed Mr. Regan on unpaid leave for three days,
effective Monday, March 25, 2002, dueto the problems associated with hisroute on March 13th and
14th.

Specifically, Mr. Hansen observed that Mr. Parrish gave Mr. Regan his routing in a specific
order. Although Mr. Regan altered that sequence of deliveries, he did not tell Mr. Parrish about
revised delivery order. When Mr. Regan later informed Mr. Parrish about his hours limitation, Mr.
Parrish informed him that due to the revised order of deliveries, Mr. Regan would not be able to
deliver the proper product to the remaining customer. Mr. Parrish had to assign another driver.

Mr. Regan’ sunilateral reversal of the delivery order caused undue hardship for the dispatcher
and other drivers. He also exposed a major customer. Further, according to his log entries, Mr.
Regan spent two hours in Chester prior to departing for his trip even though the trailer was fully
loaded and no mechanical problems were reported.

In addition to the points and suspension, Mr. Regan was advised that further inappropriate
actions might lead to more severe disciplinary action, including termination. Mr. Regan was given
15 days from receipt of the letter to appeal the decision.

CX 2 - March 16, 2002 Memo
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According to the memo, the previous evening when Mr. Parrish attempted to assign Mr.
Regan to a short, but imperative, run, Mr. Regan indicated that he was out of hours for Friday and
would not work on his day off. Even though Mr. Regan would pick up hours at midnight, he still
refused to accept the assignment from Mr. Parrish. Mr. Parrish indicated his continued rejection
would be considered arefusal to accept adispatch. Mr. Regan called Ms. Stinson, complaining that
he had been asked to work on hisday off. Ms. Stinson then had Mr. Hansen contact Mr. Regan. Mr.
Hansen spoke to Mr. Regan about the days off for a night driver. After considerable conversation,
Mr. Regan agreed to accept the assignment.

CX 3 - March 26, 2002 Letter

In a letter, dated March 26, 2002, to Mr. Hansen, Mr. Regan appealed the suspension
decision. Mr. Reganreversed the order of the dispatch dueto unfamiliarity with thelocations of both
MGI and Torpedo Wire and a desire to get as much as the run done as possible by going to the
unfamiliar placesfirst. At that time, he had not been told to run the route in a specific order; and, he
was unaware of the difference in gas product between suppliers.

When hefirst contacted Mr. Parrish, Mr. Regan indicated that he had driven to the plant for
specific directionsto MGI and Torpedo Wire but was unable to obtain the information. Mr. Regan
stated:

| was really concerned that | would not be able to find Torpedo Wire and the time
consumed would effect [sic] my hours of service. On the way to North Carolina,
distressed with this recurring situation, | decided to call my wife and she graciously
took time to find directions to Torpedo Wire on the internet.

Mr. Regan called Mr. Parrish as soon as he became aware he would not have enough timeto
complete the run. Mr. Parrish lost his temper and ordered Mr. Regan home. Had Mr. Parrish not
lost control, Mr. Regan believes he would have had enough timeto go to Chester for the product and
then deliver it to Cree Research.

Mr. Regan resented being disciplined because the dispatcher was unprofessional. Mr. Regan

did not intend to impose any hardship on the Company. He requested restoration of his pay for the
three days and removal of the assessed points.

CX 4 - March 6, 2002 Facsimile

In this facsimile, Mr. Regan informs Mr. Grennan, “I request an appeal to your decision.”
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CX 5- Mr. Regan’'s Daily Log

This Driver’s Daily Log contains multiple carbon entries relating to Mr. Regan’swork as a
driver for National Welders Supply from October 28, 2001 to December 1, 2001. The log sets out
four categories of time entries. Thefirst, or top, entry isentitled “off duty.” Under this category of
time, adriver is. a) not on duty; b) not required to be in readiness to work; or, ¢) not under any
responsibility for performing work. The other three categories for time entries of deeping berth,
driving, and on duty/not driving, are essentially self-explanatory. Theinsidecover of thelog contains
four columns that record Mr. Regan’s status, in regards to commercial driving for each day of the
month. Thefirst column show the total hours worked on that day. The next three columns, for the
same day, are labeled “A, B, and C” under the heading, “70 HR/8 DAY, DRIVERS ONLY.”
Column A recordsthetotal hourson duty thelast 7 days. Column B showsthe “total hoursavailable
tomorrow (70 hours minus Col. A).” And, Column C shows the “total hours on duty last 8 days.”
Thetimesareto berecorded in each column at the end of each day. Theinside cover further explains
that if any number in Column C exceeds 70, “no driving should have been done. Any driving that was
doneis aviolation and should be circled for easy identification.”

CX 6,CX 7, and CX 8 - Mr. Regan’s Daily Logs

These three log books record Mr. Regan’ s driving activities from December 1 to December
31, 2001, January 11 to January 29, 2002, and January 31 to February 28, 2002, respectively.

For the Respondent

Sworn Testimony of Mr. Barry Parrish
(TR, pages 144 to 205)

[Direct Examination] Mr. Parrishisthe Dispatcher Supervisor for National Welders Supply.
He reports to Mr. Grennan and Mr. Hansen. The Company produces three types of gas, oxygen,
nitrogen, and argon, and delivers the gases to various types of customers in a five state region,
numbering about 1,300, including hospitals, military installations, welding industries, and other
businesses. Asadispatcher, Mr. Parrish schedules 45 drivers for the Company. When at work, he
is usually setting the schedule for the next day. The Company operates seven days a week all year
long and hastwo shiftsfor itsdrivers: day and dip seat. Thelater group reportsin between 3:00 p.m.
and 8:00 p.m.

Part of Mr. Parrish’s responsibilities is to monitor through a computer system the level of
gasesinits customers tanks. Some of the gas supplies are critical, such as the oxygen provided to
hospitals, or nitrogen at production facilities. Insufficient amount of product can adversely affect the
customers operations. Healso receivesasignificant number of daily callsfrom customersrequesting
more product.

The Company’s drivers are responsible for making a pre-trip inspection of their vehicles,
loading their trailers, and delivering product. Slip seat drivers usually finish their work day in the
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early morning hours of 3:00 am. to 6:00 am.  Mr. Parrish communicates the day drivers
assignments through their voice mail system. The dlip seat drivers usualy call him for their trips.

Under the DOT hours of operation rules, adriver isnot allowed to work more than 70 hours
in an eight day period. Heisalso not allowed to work more than 15 hoursin any given day or drive
morethan 10 hoursinaday. Thedriver isresponsiblefor maintaining hisownhourslog. Thedrivers
keep Mr. Parrish informed of their hours situation. They must inform him as soon athey know their
hoursarepossibly low. Each National Welders Supply location with drivershasabinder with driving
instructions to its customers.

Mr. Regan never complained to Mr. Parrish about being forced to falsify hishourslogsor top
line histime. Mr. Parrish has never asked any driver to fasify any paperwork.

RX 9isone of Mr. Regan’sroutes. One of the Company’s customers was relocating and
would no longer be on the route which meant Mr. Parrish would replace that company on Mr.
Regan’ s run with another customer. His normal work week would start on Monday afternoon and
end Saturday morning.

RX 23 isadigpatch sheet that Mr. Parrish prepared. Thetop sheet isfor March 13, 2002 and
second page covers March 14, 2002. Mr. Regan called in about 3:00 p.m on March 13th. The sheet
shows that Mr. Regan was to take nitrogen from National Welders Supply’s plant and deliver it to
CreeResearch. Then, hewasto go to MGl to pick up product and deliver it to Sanfilpo and Torpedo
Wire. On this day, it was important that Cree Research was the first stop because it would accept
only medical grade nitrogen. If product was picked up at MG after 4:00 p.m, the product would not
have the necessary paperwork to show it was medical grade and consequently Cree Research
wouldn't accept the nitrogen. After reviewing RX 5, Mr. Parrish doesn't know why Mr. Regan
logged two hours for the pre-trip which usually takes 30 minutes.

OnMarch 13th, Mr. Parrishtold Mr. Reganto go to Cree Research, to MGlI, and then deliver
product to Sanfilpo and Torpedo Wire. Mr. Hansen was present in Mr. Parrish’s office and heard
the conversation on a speaker phone. Later in the afternoon or early evening, Mr. Regan called in
withaconcern about directionsto Torpedo Wire, indicating that they were vague. Other drivershad
been able to follow the directions, so Mr. Parrish told him to follow the directions that he had been
given. At that time, Mr. Regan did not indicate he was changing the delivery order. Later inthe
evening, around 11:00 p.m., Mr. Regan called again, indicating he had reversed the delivery order.
He had delivered to Sanfilpo and Torpedo Wire but was running out of time. Mr. Parrish told Mr.
Reganto bring the truck back to Virginia. He needed Mr. Regan back in Virginiaso thetruck could
be available to make a delivery to Cree Research before they ran out of product. It didn’t matter
then whether Mr. Regan had run out of hours because he didn’'t have the proper product for Cree
Research. The second page of RX 23 shows that the other driver, Mr. Hicks, made the delivery to
Cree Research.

Because of the low product level at Cree Research, Mr. Parrish called his supervisor, Mr.
Grennan, about the problem with the delivery. The next morning, Mr. Hansen was informed of the
problem.
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According to RX 23, the next day, March 14th , Mr. Regan was scheduled to make severa
deliveries. Later, Mr. Parrish received acall from one of the scheduled customersindicating they had
not received their product. Mr. Regan had failed to make two of the scheduled deliveriesand did not
notify Mr. Parrish of the missed deliveries. Driversare going to miss stops. However, if they do not
make a delivery, the drivers are required to inform Mr. Parrish.  Failing to make a delivery is
embarrassing to National Welders Supply and erodesits customers' trust inthe Company. WhenMr.
Parrish talked to Mr. Regan about that assignment, Mr. Regan acknowledged he did not make the
two deliveries. Initialy, he said he forgot to tell Mr. Parrish, but later withdrew that comment by
indicating he had left amessage on Mr. Parrish’ svoice mail. Mr. Parrish never found such amessage
in his voice mail.

On March 15th, after he hadn’t heard from Mr. Regan, Mr. Parrish called him. Mr. Regan
indicated he was out of hours and could not go out. When Mr. Parrish asked about the number of
hours that he would pick up at midnight, the amount available would allow Mr. Regan to make the
run to Newport News. Since the hospital in Newport News needed oxygen, hetold Mr. Regan that
he must make the run. Mr. Regan till refused. Finally, Mr. Parrish informed Mr. Regan that his
refusal would be considered arefusal of adispatch. Mr. Regan again declined. Mr. Parrish stopped
the conversation and found another driver, who came in on his day off, to take the run. Later, Mr.
Hansen called and said Mr. Regan had agreed to drive. By then, it was too late; Mr. Parrish had
assigned the run to the other driver. Mr. Regan is the only driver who has ever refused a dispatch
from Mr. Parrish. He believes some drivers in the past have been terminated for a refusal of a
dispatch.

[Cross Examination] Referring to the bid runlist, RX 9, if Mr. Parrish gave that assignment
to Mr. Regan verbally, he'd recite the delivery locations in order. Yet, he is also aware that Mr.
Regan often alters the delivery order of those customers when he drives that bid run. Mr. Parrish
explained that on this particular assignment the customers are within two miles of each other so he
lets the drivers decide the actual sequence of the deliveries.

Mr. Parrish did not prepare CX 1. He did furnish Mr. Hansen the information for the
document. The delivery schedule on CX 1 is the exact order Mr. Parrish gave Mr. Regan.
Concerning the exact order of the Sanfilpo and Torpedo Wire deliveries, he believes he told Mr.
Regan Sanfilpo first, Torpedo Wirenext. The order on CX 1 about these two customersisreversed.

OnMarch 13th, when Mr. Regan called inthe second time, he had neither the correct product
for Cree Research nor sufficient time for the delivery. If Mr. Regan had the correct product but no
hours, Mr. Parrish would have told himto stop for the night. When adriver tells him that heis out
of time, Mr. Parrish instructs the driver to lay over. Some drivers do call him when he gives them
assignments that might exceed their remaining hours of service. In those cases, he changes the
assignment.

Upon reflection, Mr. Parrish probably told Mr. Hansen about the March 14th missed
deliveries the following Monday but he could’ ve possibly passed on the information by telephone on
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Friday, the 15th.

The deliveries to Sanfilpo and Torpedo Wire were probably new locations for Mr. Regan.
Mr. Parrish did not give him the directions. When Mr. Regan called about them, he already had the
instructions. The binder information for those locations contains more information.

Prior to the suspension action, Mr. Parrish, Mr. Grennan, and Mr. Hansen talked about what
had happened with the Cree Research delivery problem. Mr. Parrish provided theinformationto the
group. The decision belonged to Mr. Hansen. Mr. Parrish knew Mr. Regan was going to be
suspended before Mr. Regan because he had to make the schedule. Mr. Hansen told him about the
suspension.

Mr. Parrishis sure he told Mr. Hansen about the two missed deliveries prior to the date of
the suspension notice, March 21.

[Redirect Examination] If Mr. Regan had gone to Cree Research first, then the order of
delivery to Sanfilpo and Torpedo Wire would not have mattered.

[ALJ Examination] Mr. Parrish doesn’t recall ever starting Mr. Regan on his work day at
midnight. But if a customer needs a delivery, Mr. Parrish would start adriver that late. Although
National Welders Supply has 1300 customersand 45 drivers, Mr. Parrishhasnever beeninastuation
where he has run out of drivers.

Mr. Michael G. Hansen
(TR, pages 205 to 256)

Educated as an engineer, Mr. Hansen now has 30 years experience in the industrial gas
business. He entered his present position as the General Manager of Distribution for Nationa
Welders Supply in January 2002. In that role, Mr. Hansen exercises complete operational
management authority for the Company’s bulk distribution activities which supplies about 1,200
customersfromtwo production facilitieslocated in Chester, Virginiaand Columbia, South Carolina.
Morethan 40 drivers make the bulk deliveries. Although he has decision authority over all personnel
functions, including hiring, guidance, discipline, and termination, Mr. Hansen consults with the
Company’s Human Resources Department.

The Department of Transportation regulations, known as C.F.R. 49 and the Federal Motor
Carrier Safety Regulations, serveasthe“Bible” for the transportation industry and National Welders
Supply. Becausethe Company operates seven days aweek, itsdriversfall under the regulation’s 70
hoursin eight days limitation. Additionally, the regulations limit driving more than 10 hours at one
time and staying on duty more 15 hours. After reaching either of the latter two limits, adriver must
have a minimum of eight hours off duty before he can drive again. These limitations have some
flexibility to addressemergency situationsand adverseweather. Another exceptioniscalled “relieved
of duty” status, which the drivers sometimes call top-lining. A driver isin “relieved of duty status’
when, “on a pre-defined basis,” he has relinquished control of a vehicle/cargo or is taking a meal
break. Whenin “relieved of duty” status, adriver is still paid for that time.
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National Welders Supply supplies each of its new driversacopy of the C.F.R. 49 regulations.
Additionally, the Company has an incentive program that awards drivers for their compliance with
the hours of service regulations. If adriver runs out of time while on the road, he should layover.
In that situation, they must inform the dispatcher so that he will know when they will return to duty
status. During Mr. Hansen's tenure, neither the DOT nor any other regulatory agency has
investigated National Welders' Supply. The Company is subject to periodic audits. Based on its
assessment of a company’s regulatory compliance, DOT issues an annual letter stating whether its
compliance is satisfactory, conditional, or unsatisfactory. If National Welders Supply received an
unsatisfactory rating, it would be out of business. Again, during his time with National Welders
Supply, al of the Company’s ratings have been satisfactory.

Although each driver isrequired to complete and audit hisown hours of servicelog, National
Welders Supply reviewsthelogs, in part, to determine payroll. Alongwith other trip documentation,
each driver submits a copy of his log to the Company. The recorded hours are entered into a
computer program. |If the Company’s review shows adriver has gone over the 70 duty hoursin 8
days, 10 driving hoursin 24 hours, or 15 duty hoursin 24 hours, the Company may take adisciplinary
action. Mr. Reganwaswritten up about three timesfor hours of serviceviolations. Usually, thefirst
letter serves as awarning. The second and subsequent letters during a 12 month period result in
points being assessed against the incentive program. Other drivershave received write-upsfor hours
of service violations.

In response to one of the violation notices, Mr. Regan did respond with a cryptic note on the
letter stating, “1 appeal.” Later, Mr. Hansen overheard aconversation between Mr. Grennanand Mr.
Regan in which Mr. Grennan explained that an appeal should provide some detail concerning why
the employee disagrees with the disciplinary action.

In the Fall of 2001, prior to Mr. Hansen's arrival, Mr. Regan took some unpaid leave time
for a family illness. Eventudly, in early March 2003, about March 3 or 4, Mr. Hansen and
representatives from Human Resource Department met with Mr. Regan to exchange expectations
about hiswork schedule. During that meeting, Mr. Regan did not raise any complaint about being
asked or directed to falsify his service log.

On Wednesday, March 13th, Mr. Hansen wasin Mr. Parrish’s office and heard the dispatch
to Mr. Regan. Mr. Parrish instructed Mr. Regan to load product at Chester and then go to Cree
Research. Next, Mr. Regan was to proceed to MGl for additional product and then continue back
up Interstate 95 to make deliveries to Torpedo Wire and Sanfilpo. Upon completion of the route,
Mr. Regan was to return to Chester.

The next morning, Mr. Parrish informed Mr. Hansen that around 6:00 p.m. the night before
Mr. Regan called him for clarification of directions to the two accounts in the Rocky
Mount/Garysburg area. Then, around 11:30 p.m., Mr. Regan called Mr. Parrish, stating he had
completed his two deliveriesin Rocky Mount and asked how he could get to MGI to reload. That
situation posed a major problem because Cree Research, the second largest customer of Nationd
Welders Supply, requires specific documentation to accompany its nitrogen delivery and MGl could
not provide that documentation after 4:00 p.m. Effectively, by reversing the order of his assigned
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route, Mr. Regan would have to return to Chester to obtain documented nitrogen and drive to Cree
Research for delivery and then return to Chester. Since the conversation between Mr. Parrish and
Mr. Regan established that Mr. Regan did not have sufficient DOT hours remaining to accomplish
the Cree Research delivery, Mr. Parrish directed him to just return to home. Regan returned to
Chester around 3:00 am. Mr. Parrish had to call in another driver to pick up product and deliver it
the Cree Research. The delivery arrived “in the nick of time.”

In the afternoon of Friday, March 15th, about 5:00 p.m. Mr. Hansen received acall from Ms.
Stinson in Human Resource indicating that Mr. Regan had called her regarding his dispatch for that
evening. She requested that Mr. Hansen get involved. Mr. Hansen then called Mr. Parrish who
explained that since he had not received the expected dispatch call from Mr. Regan, he called Mr.
Regan. Mr. Parrish told Mr. Regan that he had a short, but necessary, run to Newport News. Mr.
Regan responded that he had no hours for that day. However, Mr. Parrish ascertained that Mr.
Regan would pick up driving hours at midnight and could well maketherun. Mr. Regan refused the
dispatch.

Mr. Hansen then called Mr. Regan and talked about 20 to 30 minutes. He reminded Mr.
Regan about the scheduling discussion in early March and that as a night driver, his scheduled work
period began in the afternoon or early evening and stretched into the morning of the next day. So,
although he had no hoursfor thefirst part of that work period, asix or seven hour run starting in the
second half of the period would not “appreciatively” change the normal time he would return home
and finish his Friday night/Saturday morning work schedule. They discussed theissue over and over
until Mr. Hansen stated Mr. Regan’ spersistent refusal to taketheroutewould be considered arefusal
of dispatch, which the Company viewed as an insubordinate act subject to “very severe disciplinary
action.” Mr. Regan “relented” and agreed to take the assignment. However, when Mr. Hansen
called Mr. Parrish about his acceptance, Mr. Parrish indicated that he had found another driver to
make the delivery. So, Mr. Hansen called Mr. Regan back and told him not to worry about the trip
because it was already covered. He added they would “talk about it some more.” CX 2 is his
memorandum about the episode. Mr. Hansen wrote it on a computer on “Monday, March 19th.”*

On Monday morning, March 18th, Mr. Hansen was informed that because Mr. Regan had
failed to make an assigned delivery, another driver had to be dispatched on Sunday, March 17th, to
make the delivery at Sphinx Pharmaceutical. National Welders Supply relieson its driversto make
multiple deliveries during their routes. If for some reason a driver is unable to make an assigned
delivery, he needs to let the dispatcher know because the missed customer probably till needs the
delivery. Due to the missed delivery, the Company had to make an emergency dispatch to get
product to the customer.

As Mr. Hansen investigated the events of March 13th and 14th, during the early part of the
following week, he talked to plant personnel about when the trucks wereloaded. Additionally, since
Mr. Regan recorded two hours on duty on the 13th prior to his departure from Chester, Mr. Hansen

*March 19, 2002 was a Tuesday.
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guestioned maintenance personnel about histruck and trailer. He discovered that thetrailer waspre-
loaded and the truck wasready to go. No maintenance issues were noted. It took Mr. Hansen into
theearly part of thefollowing week® to put the piecestogether and develop a“thorough chronology.”

RX 21 is the chronology he developed. Mr. Hansen then “composed a letter” to Mr. Regan
indicating his actions were a serious infraction which caused substantial difficulty for the Company
and potentially exposed a customer. Asaresult, Mr. Hansen imposed a suspension and cautioned
that additional infractions could be subject to more severe disciplinary responses.

CX 1 isthe suspension letter to Mr. Regan. The document only covered the March 13th
incident. Mr. Hansen's investigations concerning the March 15th incident and the other missed
delivery had not been completed. Mr. Hansen had not reached any conclusions about them. The
letter was sent Federal Express to be delivered on March 21st.

In regards to investigating the missed delivery to Sphinx Pharmacies, Mr. Hansen spoke to
Mr. Parrish and Mr. Grennan. He also wanted to see copies of Mr. Regan’ slogsto determine where
and when he went during that dispatch. He also reviewed the Company’ sdisciplinary policy set out
in the employee handbook. In particular, Mr. Hansen observed that while the Company may take a
stepped approach to discipline, that approach may not necessarily be applied depending on the
significance and severity of the infraction. Some actions such as*“refusal of work, insubordination”
are specificaly cited as reasons which may warrant immediate termination.

Mr. Hansen reached his decision to terminate Mr. Regan the weekend of March 23th and
24th. After considering the “three in sequence severe infractions’ by Mr. Regan, Mr. Hansen
concluded the relationship between the Company and Mr. Regan was “just not functioning.” Mr.
Hansen also noted the three incidents had occurred despite the early March 2002 conversation with
Mr. Regan about his schedule. On Monday afternoon, March 25th, Mr. Hansen discussed the
gtuation with Mr. Sheridan, Vice President of Human Resources. Mr. Hansen explained the
sequence of eventsand hisultimate conclusion. Mr. Sheridan agreed and suggested the action should
be taken as soon as possible. Mr. Hansen should inform Mr. Regan that his employment was being
terminated because their relationship was not functional.

S0, the next afternoon, March 26th, about 3:00 p.m. or 4:00 pm., Mr. Hansen, with Ms.
Stinson present by conference phone, called Mr. Regan about the termination.

Mr. Hansen received Mr. Regan’s appeal of the suspension, RX 6, on hiscomputer at “4:08
p.m” on March 21st. Mr. Regan had sent the appeal by e-mail to Ms. Stinson who subsequently
forwarded it to him. He was unaware of the e-mail’ s contents prior to telling Mr. Regan that hewas
terminated. The letter version of the appeal arrived a few days later. The contents of the appeal
would not have atered his termination decision.

RX 17 and RX 18, reflect Mr. Hansen's discipline of other drivers about changing their

The Monday of that following week was March 18th.

-18-



dispatches.

[Cross Examination] Mr. Regan’ s suspension was effective March 25th to March 27th. Mr.
Hansen called him on the 26th to fire him. Inlight of the three incidents and the concurrence of Mr.
Sheridan, Mr. Hansen decided not to prolong the situation.

By March 25th, Mr. Hansen had completed his investigations of all three incidents. Mr.
Regan’ s appedl letter would have more fully completed the first investigation if the other two events
had not occurred. (At this point), Mr. Hansen stated the Sphinx non-delivery incident occurred on
the night of the 14th, not the 16th.

Although he was aware of all three incidents when he wrote the March 21 suspension letter,
Mr. Hansen was not “completely satisfied” that he knew all aspects of the situations. The letter did
not address the other incidents because he was not satisfied with the other investigations. The
purpose of theletter wasto address one, discreet, incident. Some of the material he requested, such
as log books, had to be mailed to him and he was still waiting for their arrival. When Mr. Hansen
reviewed Mr. Regan’'s log for the 15th and 16th, he concluded Mr. Regan still had 30 minutes of
driving available that Friday night. So, he could have started driving at 11:30 p.m. Mr. Parrish
wanted him to start as soon as possible. In their phone call, Mr. Regan expressed his concern that
the requested route would impede on his day off. However, his day off wasn't the entire 24 hour
period for Saturday. Because Mr. Regan was a night driver, he had been told he would not get the
entire calendar day of Saturday scheduled off.

He had finished hisinvestigations by the weekend of March 23rd. After making hisdischarge
decision and discussing the case with Mr. Sheridan, Mr. Hansen saw no need to wait to see if Mr.
Regan would submit an appeal to the suspension letter.

During the termination phone call, Mr. Hansentold Mr. Regan there would be no appeal. He
meant no appeal of his discharge decision.

Between March 15th and the date of thetermination, March 25, 2002, Mr. Regan worked for
the Company without any problems.

RX 10 to RX 15 represent warning and discipline letters to other drivers about hours of
service violations. The are many more, but Mr. Hansen does not know how many. These violations
aretreated with progressivediscipline. Some of the driverswere actually disciplined. None have been
fired for this problem.

DOT requiresthe Company to maintain hours of service documentation and file copies of any
cited violations and corresponding disciplinary action. Heisnot aware of the Company reporting the
hours of service violationsto DOT.

Generally, the Company’ s routes are designed to be accomplished within the allowed time.
If adriver can not complete the route withintime, he callsthe dispatcher for instructions. Thedrivers
areforemost responsible for compliance to the hours of servicelimitations. If adriver can’t complete
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the route, he shuts down.

Mr. Hansen briefly saw CX 4. HebelievesMr. Grennan contacted Mr. Regan about an appeal
and instructed to provide substance. Nothing was received from Mr. Regan. Mr. Hansen does not
recall Mr. Regan talking to him about an appeal.

Mr. Hansen received a copy of CX 3 in the mail and the e-mail copy, which arrived at 4:00
p.m. onthe 26th. Having read the letter, heis not sure what Mr. Regan meant about not being able
to find Torpedo Wire or his stress with the recurring situation. There was not a recurring situation
with hoursof servicewith Mr. Regan. Mr. Hansen doesn't believethewrite-upsMr. Regan received
for his hours violations is the recurring situation Mr. Regan mentioned in his letter.

[ALJ examination] Mr. Hansen taks to the Company’'s Human Resource specialists.
Althoughrefusal to drivewas one of the stated reasonsfor discharge, Mr. Hansen acknowledged that
Mr Regan, after alengthy conversation, had agreed to drive. Hisinvestigation into this matter was
whether Mr. Regan had been correct in stating he didn’t have enough hoursto drive. He also wanted
to see who had been subsequently assigned to make the delivery and determine the time of the run.
After getting Mr. Regan’ s agreement to drive, Mr. Hansen believed he had resolved the issue until
he called Mr. Parrish back.

Concerning the missed delivery to Sphinx, Mr. Hansen's investigation produced some
paperwork indicating the need for the emergency delivery.

When he discussed the suspension letter with Human Resources Department, Mr. Hansen did
not mention the refusal to drive or missed delivery events because “it wastoo early to say that.” He
understood from Mr. Parrishthat Mr. Regan’ sforgetfulnesswas associated with the missed delivery.

Based on hispersonal choice, Mr. Hansen called Mr. Regan with the termination noticerather
than placeit inwriting. RX 16 isan example of atermination with comments. Mr. Hansen does not
know where the document concerning Mr. Regan’s termination is located.

The progressive discipline Mr. Regan recelved was a three day suspension and then the
termination for the other two incidents. The purpose of progressive discipline is to rehabilitate an
employee. Mr. Hansen handles one incident at atime onitsown merit. If several incidents “happen
to fall in sequence” then management may decide to exercise itsright to discharge the employee.

Mr. Hansen called Mr. Regan on the 26th at 3:00 p.m. He did not receive a copy of the e-
mail from Mr. Regan, which came in about 4:00 p.m. that day until the next morning.

[Redirect Examination] The copy date on the e-mail, RX 16, is March 27th which is
consistent with his recollection that he received it the next day.

Mr. Regan never complained to National Welders Supply that he was being forced to falsify
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hishourslog. To hisknowledge, Mr. Regan did not make any such complaint to DOT or any other
agency. No National Welders Supply driver has made such a complaint.

RX 1 - National Welders Supply Employee Handbook

On page 6, the handbook indicates all employees must comply with all regulations applicable
to the Company’ s operations.

According to the handbook, page 43, depending on the seriousness of the infraction, the
Company takes athree step disciplinary approach. Thefirst offense generates a documented verbal
warning. The second offense may produce a written warning and/or suspension or discharge. For
athird offense, the Company may discharge an employee. The handbook also emphasizes that some
infractions may be severe enough to warrant discharge as aninitial response, by—passing thefirst two

steps.

Page 44 lists about ten representative, “but not all inclusive,” situations which are “severe
enough to warrant discharge, up to and including discharge upon the first offense.” The infractions
includeintentional falsification of company records, theft, substance abuse, and insubordinate refusal
to perform assigned duties and responsibilities.

The handbook, page 44, aso provides examples of infractions, again not all inclusive, that
may warrant the Company’s three step discipline approach. Some of the noted offenses include
disrespect to customers, inappropriate verba behavior, violation of safety rules, and “poor
performance of duties or mishandling or [sic] norma responsibilities causing hardship on the
Company or other employees.”

On August 13, 2001, Mr. Regan acknowledged his receipt of the handbook, agreed to read
the contents, and abide by itsrules, regulations, policies, and procedures.

RX 2 - January 16, 2002 Warning Letter
Mr. Regan received awarning letter from Mr. Grennan on January 16, 2002 for exceeding
his available hours on December 5, 2001, by 0.25 hours.® Theletter indicates Mr. Regan had aright
to appeal the determination within 15 days. A copy of the letter was forwarded to Mr. Hansen.
RX 3 - February 20, 2002 Hours Violation Letter

On February 20, 2002, Mr. Grennaninformed Mr. Regan that he had exceeded the hourslimit

The excess time is consistent with entries for the first five days of December 2001 made by Mr. Regan.
See CX 6.
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onthree occasionsin January 2002." For theviolations, Mr. Grennan assessed five points against the
Safe Driving Bonus System. Mr. Regan has aright to appeal in writing within 15 days. Mr. Hansen
is sent a copy of the letter.

RX 4 - March 7, 2002 Hours Violation Letter

Once again, on March 7, 2002, Mr. Grennan assessed five points against Mr. Regan for four
separate hours violations in February 2002.2 He has 15 days to appeal and Mr. Hansen receives a
copy.

RX 5 - Copies of Mr. Regan’s Driving Log Entries
(Various dates between September 1, 2001 and March 16, 2002)

Accordingto hislog entries, onMarch 13, 2002, Mr. Regan started work in Chester, Virginia,
at 4:30 p.m., on duty/not driving. For the next two hours, he reported being engaged in pre-trip
activities, departing Chester at 6:30 p.m. Mr. Regandroveto Garysburg, North Carolinaand arrived
at 7:45 p.m. Between 7:45 p.m. and 9:15 p.m., Mr. Regan was on duty/not driving. At 9:15 p.m.,
Mr. Regan departed Garysburg and traveled to Rocky Mount, North Carolina, arriving at 10:30 p.m.
From that time until midnight, Mr. Regan was on duty/not driving. Including a time from atrip
completed on the early morning of March 13th, Mr. Regan drove atota of 3.25 hours that day.

Starting a midnight March 14, 2002, Mr. Regan drove from Rocky Mount to Chester,
returning at 1:30 am. For the next hour and a half, Mr. Regan was on duty/not driving engaged in
post trip activities. At 3:00 am., Mr. Regan went off duty.

After 15 hours off duty, Mr. Regan returned to duty at 6:00 p.m. on March 14th. After an
hour and a half of pre-trip work on duty/not driving time, Mr. Regan left at 7:30 p.m. and drove 15
minutes from Chester to Richmond, Virginia. Between 7:45 p.m. and 9:15 p.m., Mr. Regan wason
duty/not driving. At 9:15 p.m., Mr. Regan returned to Chester in 15 minutes. After hisarrival, Mr.
Regan spent another hour onduty/not driving. Then, heleft Chester at 10:30 p.mfor Durham, North
Carolinaand was till driving at midnight.

On March 15, 2002, Mr. Regan completed histrip to Durham at 1:00 am. In Durham, Mr.
Regan remained on duty/not driving from 1:00 am. to 4:00 am. He resumed driving at 4:00 am.
and reached Chester, VA at 6:30 am. where he recorded post-trip activitieson duty/not driving time
until 7:15 am. For the rest of March 15 and March 16, 2002, Mr. Regan was off duty.

RX 6 - E-mail Copy of Mr. Regan’s March 26, 2002 Appeal Letter

"The noted violations are consistent with Mr. Regan’slog book entries. See CX 7.
8Although the specific amount of timein excess of the 70 hour limit differs from Mr. Grennan’s

calculations, Mr. Regan’s log book does reflect an excess of 70 hours limit on each of the four days cited by Mr.
Grennan. See CX 8.
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OnMarch 25, 2002, at 4.08 p.m., Ms. Pat Stinson forwarded an e-mail she received fromMr.
Regan which contained his March 26, 2002 appedl letter (see CX 3). Mr. Regan had sent the e-mail
at 5:05 p.m. on March 25, 2002. A date of “3/27/02" appears at the bottom of the page.

RX 7 - Mr. Grennan Letter

A letter signed by Mr. Grennan to an unnamed driver indicatesthat for the period November
1, 2002 to November 1, 2002, the driver isrelieved of duty and responsibility for avehicle, provided
it issafely and legally parked for the purposes of meal stops, equipment breakdown, and loading and
unloading when the assistance of the driver is not required. Such relief is not to be less than 15
minutes and the relief for the meal break must be no less than 30 minutes nor more than 60 minutes.

RX 8 - Portions of DOT Federal Motor Carrier Safety Regulations, 49 C.F.R. § 395

Section 395.2 defines “on duty” as al time from the time the driver begins to work or is
required to be in readiness to work until the driver isrelieved fromwork and all responsibilities for
performing work.

Section 395.3 establishes the maximum driving times as follows:

a) no motor carrier shall permit or require any driver used by it to drive nor shall any
driver drive
1) more than 10 hours following 8 consecutive hours off duty
2) for any period after having been on duty 15 hours following 8
consecutive hours off duty.
b) no motor carrier shall permit or require any driver used by it to drive nor shall any
driver drive. ..

2) for any period having been on duty 70 hours in any period of 8
consecutive days. . .

Finally, Section 395.8 (@) requiresthat acommercial driver log histimein four classifications
consisting of off duty, deeper berth, driving, and on duty/not driving

RX 9 - Mr. Regan’s Driving Schedule
This document sets out over atwo week period, Mr. Regan’ stypical delivery schedule. On
Thursday of each week, Mr. Regan is scheduled to make adelivery to Sphinx Pharmaceutical, asone
of six stops in the Durham, North Carolina area that day.

RX 10to RX 14 - Drivers Hours of Service Violations

Five driversreceived warning lettersand 5 point assessments from National Welders Supply
for exceeding the hours of service limitations in January and February 2002.
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RX 15 and RX 16 - Termination Documentation
In 1999 and 2000, two drivers were discharged for refusing a dispatch.
RX 17 and RX 18 - Disciplinary Letters

InFebruary and March 2002, two driversreceived disciplinary letters assessing pointsagainst
the drivers incentive program for atering the order of their dispatches without providing notice of
the change. Onedriver was aso cited for failure to notify the dispatcher of achange in his statusand
received a one week suspension in addition to the points assessment.

RX 19 - Driver Incentive Program

National Welders Supply will pay its drivers a $50 bonus each calendar quarter, plus a $200
annual bonus provided the driver does not acquire more than 15 pointsin aquarter and 15 pointsin
ayear. Under the program, 3 to 15 points may be charged for refusing an assignment without a
reasonable excuse whenthedriver hasavailable hours. Failureto report missing ascheduled delivery
resultsina3 point penalty. A driver receives5 pointsfor driving, or being onduty, over hours. And,
3 to 15 points may be imposed for conduct not in the best interest of the Company.

The program also indicates that for afew of adriver’ sfallures, the second and third offenses
result in increased point assessments and termination, respectively. These infractions include
falsifying logs, transporting unauthorized passengers, failure to wear a seat belt, and speeding.

RX 20 - Mr. Regan’s Employment Application

On his June 14, 2001 employment application, Mr. Regan indicated that he had been
employed as atruck driver since 1993.

RX 21 - Memorandum

Thisundated, unsigned memorandum setsout the sequence of eventsconcerning Mr. Regan's
routeon March 13 and 14, 2002. At 2:30 p.m., adriver left afully loaded trailer and atruck without
any noted problemsfor the next dispatch. At 2:45 p.m., Mr. Regan called infor hisdispatch and was
told to go to Cree Research, MGlI, Torpedo Wire (Rocky Mount), Sanfilpo (Garysburg), and then
return home. He was also given the telephone number for directionsto MGI. At 6:15 p.m., Mr.
Regan called Mr. Parrish seeking directionsto Torpedo Wire. At 11:32 p.m., Mr. Regan called Mr.
Parrish again. Mr. Regan indicated that after his deliveriesto Torpedo Wire and Sanfilpo, histrailer
was empty. Having been on duty for eight hours, Mr. Regan did not believe he could travel to MGI
and then deliver product to Cree Research in the remaining available time. That conversation
indicated that Mr. Regan had reversed the order of delivery. Since the necessary quality of product
was not available at MGl at that time, Mr. Parrish called in another driver to make the delivery to
Cree Research. Mr. Regan was instructed to return home. When the replacement driver arrived at
Cree Research, one tank was empty and the second tank was “near alarm level.”

-24-



RX 22 - Driver'sLog

Thesetwo pages from the log of the driver who had to make the emergency delivery to Cree
Research on March 14, 2003 establishes that he arrived at work at 3:00 am on March 14 th and
drove product to Durham, NC.

RX 23 - Drivers Schedule

Thisdocument indicatesthe various drivers assignments, including the emergency dispatch
to Cree Research on March 14, 2002.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

In his complaint, Mr. Regan is aleging retaliatory discrimination in the nature of both a
suspension and eventual termination based on his claimed protected activities of complaining about
being unable to complete assigned routes within the DOT hours of driving limitations and being
repeatedly pressured to exceed the driving limitations. Asafirst step in the adjudication process,
I will make specific factual findings. Within brackets ([[-]]) in the following specific findings, | will
discussin detail my assessment of any significant testimonial conflicts. Following my determinations
of fact in this case, | will then set out the adjudication principles and apply them to the established
facts.

Specific Findings

August 2001 Having worked asacommercia truck driver for several years, Mr. Regan joins
National Welders Supply to work as a driver transporting industrial gases to various locations in a
multi-state region with his home station being Chester, Virginia. As compensation, Mr. Regan
receives both driving pay based on mileage and an hourly wage of $14.60 for on duty/not driving
time. (Mr. Regan’stestimony and RX 20).

National Welders Supply producesat two plants, and distributes, nitrogen, oxygen and argon
to nearly 1,300 customersin afive state region. Itsoperations run seven daysaweek, al year long.
The Company uses about 45 drivers on two shifts, day and dlip seat (night), to deliver its products.
(Testimony of Mr. Parrish and Mr. Hansen)

National Welders Supply has anincentive programfor itsdriversthat providestwo monetary
bonuses to drivers who successfully comply with company policies and Federa regulations. If a
driver accumulates no more than 15 penalty pointsin a three month period, a $50 bonus s paid to
the driver. Additionally, if adriver also acquires no more than 15 points over the course of ayear,
he or she will receive an additional $200. (RX 19)

Asacommercial truck driver for National Welders Supply, Mr. Regan isrequired to comply
with the DOT regulations concerning the safe operation of his vehicle. Under these regulations, 49
C.F.R. 8395, Mr. Regan must record his status for each day and the time of, and the location where,
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his status changes. The four status categories are off duty, seeper berth, driving, and on duty/not
driving. Hislogs are used to establish compliance with the various driving limitations established by
the DOT regulations. (Testimony of Mr. Regan, Mr. Parrish, and Mr. Hansen, RX 5 and RX 8)

Under the DOT regulations, Mr. Regan may be on duty up to 15 hoursin a day following 8
consecutive hours off duty. That on duty time may be a combination of driving and on duty/not
driving work. However, the driving portion may not total more than 10 hours. Additionally, over
the course of 8 days, Mr. Regan may not be on duty more than 70 hourstotal. (Testimony of Mr.
Regan, Mr. Parrish, Mr. Hansen, and RX 8)

Fall 2001 Afer working a few months as a relief driver, Mr. Regan obtains a regularly
scheduled route of deliveriesasanight driver. On hiswork days, Mr. Regan usually callsin between
3:00 p.m. to 4:00 p.m. for his regularly scheduled route plus any additional deliveries. As a night
driver, Mr. Regan usually begins his route in the late afternoon or early evening and completes his
workday inthe early morning hoursthe next day. Hisdays off are Saturday and Sunday. (Testimony
of Mr. Regan, Mr. Parrish and Mr. Hansen, and RX 9)

[[Mr. Regan assertsthat on an unspecified Sunday, Mr. Parrish asked himto “top line” while
driving locally to vent gas. Sincethetop lineinthedriver’slogis*off duty,” making that entry while
actually driving would be afalse entry. Mr. Regan states he refused the request.

Mr. Parrish denied ever asking a driver to falsify his hours of service log.

Inlight of thistestimonial standoff, | first note that the demeanor of both Mr. Regan and Mr.
Parrishwascredible. They presented straight- forward answersto both direct and cross-examination
guestions without equivocation. Likewise, littleinternal contradiction existed within their answers.

Consequently, | turnto other considerations and eventually conclude Mr. Regan’ stestimony
about thisincident, standing against Mr. Parrish’ sdenial, isnot sufficiently probative to establish Mr.
Parrish asked him to falsify his driver’s log while driving to vent gas.

My determination on this factual dispute isfirst partially influenced by two other aspects of
their testimony. Notably, Mr. Regan was unable to recall an important detail about this event -
exactly when Mr. Parrish made the request. In contrast, Mr. Parrish’s denial was adamant.

More importantly, | find National Welders Supply’s business practices and its economic
environment supportsMr. Parrish’ srepresentation that he doesnot ask driversto falsify their records.
Granted, with alarge customer base located in an extensive multi-state areaand only two production
plants, the company isobviously exposed to persistent pressure with its cadre of 45 driversto ensure
that none of its customersrun out of product. Surely, one of the complicating factorsin successfully
meeting the demand for its product must be the hours of service limitations associated with the
Company’ sdistribution system. However, bothinitshandbook, RX 6, anditsDrivers Safety Bonus
Program, RX 19, National Welders Supply repeatedly emphasizes the importance of not falsifying
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company records. When first introduced to the Company through its handbook, a new driver is
advised that falsifying a company record is a termination offense. Likewise, under the driver’'s
incentive program, the second and third incidents of falsifying a driver’s log leads to an increased
points penalty and termination, respectively.

Additionally, asrequired by DOT, and established by the multiplewarning and hoursviolation
lettersto Mr. Regan and other drivers, RX 2to RX 4 and RX 10 to RX 14, and Mr. Regan’'sdriving
log entries, RX 5, National Welders Supply actively audits its drivers log entries. Such close
company scrutiny emphasizes the both the importance of compliance with DOT hours of service
limitations and the need for accurate record keeping.

Further, as Mr. Hansen testified, National Welders Supply’s compliance with Federal
regulationsis both audited by DOT and essential for the company’ s viability. Nothing in the record
contradicts Mr. Hansen' s statement that without exception, annually, the Company has received that
requisite rating of satisfactory for its compliance with the DOT regulations. According to Mr.
Hansen, without that satisfactory finding by DOT, National Welders Supply would go out of
business. Thus, in addition to the clear safety benefitsrelated to the driving regulations, countering
any economic stressimposed by the DOT regulatory limitationsisthe businessjeopardy of receiving
lessthanasatisfactory rating fromDOT. Insuchabusinessenvironment, consideringthe Company’s
written policies on record falsification, its audit of drivers’ logs, and established compliance record
with DOT regulations, the likelihood that a National Welder Supply dispatcher, in this case, Mr.
Parrish, would ask a driver to falsify hislog seems improbable.]]

About November 24, 2001 [[Mr. Regan asserts on this particular day, he had only six hours
of duty time available. Mr. Parrish asked him to top line, or report being off duty, in order that he
could preserve his remaining on duty time to ensure a scheduled delivery could be made. Again, Mr.
Parrish states he has not asked any driver to falsify his driver record.

Upon close consideration of this exchange, | do not really see a conflict. As set out in RX
7 and described by Mr. Hansen, National Welders Supply has a policy of having its drivers record
“relieved of duty” time as off duty time for periods of time when they are not responsible for their
vehicles or performing work for the Company. An example is an hour meal break. Thus, asking a
driver to make atop line entry, standing alone, does not necessarily equate to asking the driver to
falsify the record. Instead, it can represent a request for the driver to go into “relieved of duty”
status, for which he gets paid, but which does not count against the on duty time limit.]]

Mr. Parrish asks Mr. Regan to “top line” to preserve hisremaining on duty timein order that
adelivery can be made. Mr. Regan declines. Mr. Parrish isnot upset and replies, “That’ s fine.”

December 2001. Ononeday, Mr. Regan exceeds hishours of service limit by aquarter hour.
He subsequently receives a warning letter, dated January 16, 2002 , from Mr. Grennan (Testimony
of Mr. Regan and RX 2)

January 2002 During this month, at a drivers meeting in Charlotte, North Carolina, Mr.
Parrish asks Mr. Regan to drive back to the Company after the conference. Mr. Regan tells him that
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he is out of hours and Mr. Parrish says nothing further. Later, Mr. Regan explains his situation to
Mr. Grennanwho tellshimto lay over. Mr. Regan doeslay over for eight hours. However, after that
period, when he drives as requested, Mr. Regan still exceeds the 70 hours on duty cumulative limit.

On at least two occasions this month, Mr. Regan exceeds his hours of service limitations and
later on February 20, 2002, receives a 5 point penalty assessment from Mr. Grennan for three
violations. Mr. Regan disagrees with the third violation based on arecalculation of histime and the
fact that he actually stopped driving during that trip until midnight when he picked up additional
driving time in which to complete the route. (Testimony of Mr. Regan, CX 4 and RX 3)

February 2002 Mr. Regan exceeds the hours limitations four times this month and receives
another 5 point penalty on March 7, 2002. (Testimony of Mr. Regan and RX 4)

About March 4, 2002 Mr. Hansen has a discussion with Mr. Regan about scheduling work.
He agrees with Mr. Regan that usually Mr. Regan will not be scheduled to work on his days off,
Saturday and Sunday. (Testimony of Mr. Regan and Mr. Hansen)

Wednesday, March 13, 2002 When Mr. Regan receives his dispatch in the afternoon, Mr.
Parrishtellshimto go to Cree Research, reload at MG Industries (“MGI”) and continue to Sanfilpo
and Torpedo Wire. Two of thestops, MGI and Torpedo Wirewere new to Mr. Regan. Mr. Regan’s
assigned truck isalready filled with product (nitrogen). At 4:30 p.m., Mr. Regan comes on duty/not
driving and for the next two hourshe engagesin pre-trip activitieswhich include an attempt to obtain
directionsto MGI and Torpedo Wire. Considering theinstructionsto Torpedo Wirewerevague, Mr.
Regan callsMr. Parrishto ask for additional information. Dueto his continued uncertainty about the
location of the two new locations, Mr. Regan decides to attempt delivery first to Torpedo Wire. He
departs Chester, Virginia, at 6:30 p.m. Still needing better directions, Mr. Regan obtains help from
his wife who provides directions to Torpedo Wire that she obtained from the internet. (Testimony
of Mr. Regan, Mr. Parrish, and Mr. Hansen, and RX 5)

At 7:45 p.m., Mr. Regan arrives at Sanfilpo and delivers product, on duty/not driving, from
arrival to 9:15 p.m. Hethen proceedsto Torpedo Wireand arrivesat 10:30 p.m. For the next hour
and a half, during the product off load, Mr. Regan is on duty/not driving. Having emptied histrailer
and reviewed hislog, Mr. Regan concludes he hasinsufficient time remaining dueto the 70 hour limit
to go to MGI to obtain more product and then proceed to Cree Research for the delivery.
Consequently, Mr. Regan callsMr. Parrish about 11:30 p.m. and informs him about the problem. At
that time, Mr. Parrish becomes upset because Mr. Regan did not drive the dispatch in the sequence
Mr. Parrish gave him. For this dispatch, the order of delivery was important because only the
nitrogen in the trailer at the start of Mr. Regan’'s day was qualified for delivery to Cree Research.
MGI could not supply that qualified nitrogen for Cree Research inthe evening. At thetimehedrove
the route, Mr. Regan was not aware of this limitation. Because the qualified product was not
availableat MGI, Mr. Parrishdirected Mr. Reganto returnto Chester. (Testimony of Mr. Reganand
Mr. Parrish, and RX 5)

Thursday, March 14, 2003 From midnight to 1:30 am., Mr. Regan drives back to Chester.
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After completing post-trip work, Mr. Regan goes off duty at 3:00 am. (RX 5)

In the meantime, Mr. Parrish arranges for another driver to pick up atrailer of qualified
nitrogen at the Company’s plant in Virginiaand deliver it to Cree Research, the Company’s second
largest customer. When the driver makesthe delivery, Cree Research has almost depleted its supply
of nitrogen. (Testimony of Mr. Parrish, and Mr. Hansen, RX 5, and RX 23)

Later in the morning, Mr. Hansen learns of the revised routing by Mr. Regan and Mr.
Parrish’s efforts to make the delivery to Cree Research with another driver. (Mr. Parrish)

At 6:00 p.m., Mr. Regan comes on duty, makes a couple of short, local trips, and then drives
to Durham, North Carolina. (RX 5)

Friday, March 15, 2002 At the start of thisday, Mr. Reganis ill driving to Durham, North
Carolina. Between his arrival in Durham at 1:00 am. and 4:00 a.m., Mr. Regan is on duty/not
driving. He finds himself stuck at company security areawaiting for a security guard to release him.
This delay causes him to run out of time. As aresult, Mr. Regan is not able to make two other
deliveries. Hereturnsto Chester at 6:30 am. and goes off duty at 7:15 am. (Mr. Regan and RX 5)

[[Mr. Regan asserts that upon his return to Chester the morning of March 15th, he left Mr.
Parrish a voice message stating that he had run out of time for the day, Friday, March 15, 2002 and
was unable to complete two deliveries.

Mr. Parrishmaintainshe never recelved such avoice message. Additionally, accordingto Mr.
Parrish, concerning the missed deliveries, Mr. Regan first told him that he forgot to tell Mr. Parrish
about them. Later, he informed Mr. Parrish that he had placed the information about the two non-
deliveries on Mr. Parrish’s voice mail.

As previoudy stated, both Mr. Regan and Mr. Parrish testified with credible demeanor. At
the same time, | have aready resolved one factual dispute against Mr. Regan, despite his hearing
demeanor and accepted Mr. Parrish’ s testimony. In resolving the next factual dispute between Mr.
Regan and Mr. Parrish, | once turn to other evidence in the record to determine this time that both
Mr. Regan and Mr. Parrish are partialy correct.

First, Mr. Regan’'s behavior after the morning of the March 15th, does support his claim to
have reported hislack of duty hoursfor therest of the day on Mr. Parrish’ svoice mail. Asadlip seat
driver, withaMonday to Friday work schedule, Mr. Regan was obligated on Friday afternoon to call
Mr. Parrish for hisdispatch. The absence of hisusual phone call to Mr. Parrish on Friday afternoon
for a dispatch assignment is consistent with a belief by Mr. Regan that Mr. Parrish would already
know due to his earlier voice mail message that he was out of hours for the rest of Friday.

Second, in an ironic, similar manner, Mr. Parrish’s Friday afternoon telephone call to Mr.
Regan supports Mr. Parrish’s claim that he never received Mr. Regan’s Friday morning voice mail
message. Since, as both Mr. Regan and Mr. Parrish testified, the purpose of the call was to assign
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Mr. Regan adispatch, Mr. Parrish’ s phone call reflects his lack of knowledge that Mr. Regan had no
more duty hours for Friday. Both Mr. Regan and Mr. Parrish also confirm that in their discussion,
Mr. Parrish stated he had not received Mr. Regan’s earlier message.

Consequently, due to the actions of Mr. Regan and Mr. Parrish on the afternoon of March
15th and the contents of their telephone exchange, | conclude Mr. Regan did leave a voice mail
message for Mr. Parrish that he was out of duty hours for the rest of theday. | aso find Mr. Parrish
did not get that message.”|]

At 7:00 am, Mr. Regan leaves a voice message for Mr. Parrish telling him that he ran out of
duty hours for March 15th. Mr. Parrish never receives that voice message. Later in the day, a
customer calls Mr. Parrish indicating that he has not received product which Mr. Regan had been
scheduled to deliver. Mr. Parrishwasunawarethat Mr. Regan had missed any deliveries. (Testimony
of Mr. Regan and Mr. Parrish)

Inthe afternoon, when Mr. Regandoesn’t call infor hisFriday dispatch, Mr. Parrish callshim
to do ashort run to Newport News. Mr. Regan refuses because he has no available duty hours for
Friday. Mr. Parrish then determines that Mr. Regan will pick up additional hours at midnight and
would be able to start the short run then. He explains the importance of the delivery. Because the
driving assignment does not actually start on Friday, Mr. Regan views the request as a demand to
drive orhis day off. Mr. Regan refuses to drive. Mr. Parrish informs him that his refusal will be
considered arefusal to accept adispatch. Mr. Regan till declinesto drive. (Testimony of Mr. Regan
and Mr. Parrishand CX 2)

Due to Mr. Regan's refusal, Mr. Parrish obtains another driver to make the delivery to a
hospital in Newport News. Later, he receives a call from Mr. Hansen who states Mr. Regan has
agreed to drive the dispatch. (Testimony of Mr. Parrish and Mr. Hansen).

After talking to Mr. Parrish, Mr. Regan calls Ms. Stinson about Mr. Parrish’srequest. Ms.
StinsoninturncallsMr. Hansen who contacts both Mr. Parrish and Mr. Regan. Mr. ParrishtellsMr.
Hansen that Mr. Regan has refused a short dispatch starting at midnight when he would acquire
sufficient hours to make the trip. Mr. Regan tells Mr. Hansen that the dispatch is occurring on his
day off. Mr. Hansen explainsto Mr. Regan that although the dispatch doesn't start on Friday, it is
short enough that he will complete the route without appreciably changing hisusual completiontime
on Saturday. After Mr. Hansen adds that his declination will be considered a refusal to accept a

®Based on the both the contents of Mr. Parrish’s direct testi mony and Mr. Regan’s rebuttal testimony, |
am less convinced that Mr. Regan also included specific information about the two missed ddliveriesin that same
voice mail message. According to Mr. Parrish, Mr. Regan initially stated that he had forgotten to tell Mr. Parrish
about the missed ddliveries. In hisrebuttal testimony, expressing his belief that he had included the missed
delivery information in the telephone message, Mr. Regan did not specifically deny that he had at onetimetold
Mr. Parrish he had forgotten to pass on that information. Ultimately, however, the issue of whether Mr. Regan
also included specific information about the missed deliveriesin hisvoice mail to Mr. Parrish is overcome by my
determination that Mr. Parrish never received the voice message, regardless of the message’ s content.
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dispatch, Mr. Regan agreesto takethe assignment. Mr. Hansen than callsMr. Parrish but isinformed
that another driver istaking the dispatch. Mr. Hansen callsMr. Regan and tellshimthat someone else
took the delivery. (Testimony of Mr. Regan and Mr. Hansen, and CX 2)

Monday, March 18, 2002 Mr. Parrish tells Mr. Hansen that Mr. Regan missed a delivery on
March 14/15. (Testimony of Mr. Hansen and Mr. Parrish)

Tuesday, March 19, 2002 Mr. Hansen writesamemo about hisexchange with Mr. Reganon
Friday, March 15, 2002. (Testimony of Mr. Hansen and CX 2)

March 18 to March 22, 2002. During this week, Mr. Hansen gathers information about all
three recent incidentsinvolving Mr. Regan. He obtainsand reviews schedules and log dates relating
to the period March 13 to March 15, 2002. (Testimony of Mr. Hansen)

Thursday, March 21, 2002 Mr. Hansen sends a disciplinary letter to Mr. Regan, suspending
him for three days, effective Monday, March 25, 2002, and assessing 10 penalty points due his
altering the delivery sequence on March 13 and 14, 2002. He considers Mr. Regan’s unilateral
reverseof thedelivery order, and failure to inform the dispatcher of the change, conduct that wasnot
inthe best interests of the Company. Mr. Hansen states additional inappropriate actions may lead to
termination. He gives Mr. Regan 15 days from receipt to appeal the action. (Testimony of Mr.
Hansen and Mr. Regan, and CX 1)

Monday, March 25, 2002 [[Although Mr. Regan testified that he wrote and sent the letter on
March 26, 2002, the transmission date of hise-mail copy of theletter isdated March 25, 2002 at 4:08
p.m. (RX 6). Asaresult, | find, Mr. Regan actually wrotetheletter on March 25th and certainly sent
an e-mail copy on that date.(RX 6)]]

Mr. Regan writes and sends viae-mail an appedl letter. He explainsthat he was unaware the
order of delivery on March 13 and 14, 2002 was important. As result, he altered the routing to go
to the unfamiliar locationsfirst in order to complete as much of the dispatch as possible. Mr. Regan
states he was concerned the time consumed in finding Torpedo Wire would affect his hours of
service. Distressed withthisrecurring situation, Mr. Regan obtained help fromhiswifefor directions.

Mr. Regan requests compensation for the three days of suspension and removal of the assessed
points. (Testimony of Mr. Regan, CX 3and RX 6).

[[At thispoint, | reach asignificant testimonial conflict between Mr. Regan and Mr. Hansen.
Specifically, Mr. Regan testified that on March 28,2002, after the completion of the three day
suspension period of March 25 to March 27, 2002, he called Mr. Parrish for adispatch. Mr. Parrish
put him on hold and then Mr. Hansen and Ms Stinson came on the line. At that time, Mr. Hansen
fired him for being uncooperative. After indicating that he had read Mr. Regan’s appeal of the
suspension, Mr. Hansen stated there would be no appeal to ether the suspension or termination.

Mr. Hansen recounts a different version of this telephone conversation. According to Mr.
Hansen, he called Mr. Regan on March 26, 2002, prior to expiration of the suspension period, and
terminated hisemployment. The phonecall, withMs. Stinson onthe conferenceline, occurred before
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he had read the e-mail or letter containing Mr. Regan’'s appeal of the suspension.

As | stated before, Mr. Regan's testimony was generally credible. At the same time, as
discussed, portions of his presentation have not been supported by other evidence in the record. In
a similar manner, Mr. Hansen presented generally credible and confident testimony. Yet, other
aspects of his testimony, in particular, his explanation for discharging Mr. Regan undermine my
certainty about his presentation.

Mr. Hansen stated he decided to terminate Mr. Regan’s employment due to three “severe’
infractions. The second of those severe infractions was Mr. Regan’ s reluctance to accept adispatch
on Friday evening, March 15, 2002. Placing that offense into perspective, and while acknowledging
that management does not necessarily have to take a stepped approach to discipline, | first note that
as policy and guidance, the Company’ s handbook indicates refusal to perform a duty appearsto be
a dischargable first time offense only if it is insubordinate. Correspondingly, in the Company’s
drivers' incentive program, unlike other offenses which list termination as a penalty, refusal of a
dispatch only warrantsa3 to 15 points penaty. Secondly, inredlity, the March 15th incident hardly
seems”“severe” or insubordinate becauseMr. Regan actually accepted the dispatch after hisdiscussion
with Mr. Hansen. Infact, upon Mr. Regan’s acceptance of the dispatch and his apparent decision
not to discuss the issue any further, Mr. Hansen believed at the time that the problem had been
resolved (See CX 2).

Thethird “severe” incident that Mr. Hansen presented to justify Mr. Regan’ s discharge was
his failure to notify Mr. Parrish of the missed delivery. In evaluating the severity of that offense, |
simply observethat the Company’ sdriversincentive program, which contains sanctionsranging from
2 to 15 pendlty points to termination, penalizes a driver who failsto inform a supervisor of a missed
scheduled delivery only “3 Points' under Group I11, No. 4.

AlsotroublingisMr. Hansen’ sstated decision making processinterminating Mr. Regan. Mr.
Hansen acknowledged that the purpose of the suspension letter iscorrectivein nature. Based onthat
representation, on March 21, 2002, when he sent the suspension letter, Mr. Hansen appears to have
intended to rehabilitate Mr. Regan and keep him as adriver for National Welders Supply. However,
according to Mr. Hansen, based on further investigation, he subsequently changed his mind and
decided to terminate Mr. Regan due to the three successive “severe”*° infractions.

That explanation seemsimplausible considering the factsin thiscase. Over the course of two
days, between March 13th and March 15th, 2002, Mr. Regan altered a delivery route without
informing the dispatcher, missed two deliveries, and initially declined an assgnment from the
dispatcher. When Mr. Hansen composed and sent hisMarch 21, 2002 suspension letter to Mr. Regan
for the altered delivery route in an apparent effort to rehabilitate him, he already knew about all three
“severe” infractions. Althoughthe subsequent investigation may have provided confirmation of what
Mr. Hansen knew personally, or from Mr. Parrish, about the second and third incidents, the need for

95ee two paragraphs above.
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further investigation of the later two events seems aweak explanation for why Mr. Hansen did not
cite Mr. Regan for al three offenses in his March 21st correspondence or why Mr. Hansen did not
defer any disciplinary action until hisinvestigation of all three incidents, which occurred in atwo day
time span, was completed. Further, the subsequent investigation, which essentially confirmed what
Mr. Hansen already knew about the other two “severe” infractions, hardly seems to be the critical
factor that moved Mr. Hansen from suspension of Mr. Regan for three daysto discharge.

Thistestimonial face off might have been resolved by two other individuals who were aware
of the circumstances about the termination phone call, Mr. Parrish and Ms. Stinson. Unfortunately,
neither party, nor | for that matter, asked Mr. Parrish whether, as claimed by Mr. Regan, Mr. Regan
called him at the end of the suspension period and Mr. Parrish placed him on hold so that Mr. Hansen
could tell Mr. Regan hewas discharged. Likewise, neither party called Ms. Stinson, the Company’s
human resources specialist, who bth Mr. Hansen and Mr. Regan claimed was also a party to the
telephone conversation when Mr. Regan was terminated.

Perhaps, Mr. Parrish and/or Ms. Stinson know who placed the phone call to whom, what day
the termination phone call took place, and whether Mr. Hansen indicated during the phone call that
he had read the contents of the appeal letter. Unfortunately, | am unable to determine the answers
to those questions. However, as discussed in detail below, based on my review of Mr. Regan's
appedl letter, | really don't have solve this mystery presented by the two principal participantsinthe
same telephone conversation.]]

Sometime between March 26th and March 28th, in a telephone conversation, Mr. Hansen
discharges Mr. Regan for being uncooperative.

Adjudication Principles

The employee protection provisions of the STAA, 49 U.S.C. 831105, prohibits the
discriminatory treatment of employees who have engaged in certain activity related to commercial
motor vehicle safety. First, under 49 U.S.C. 831105 (a) (1) (A), an employeeis protected if he or
she hasfiled acomplaint or begun a proceeding related to aviolation of acommercial motor vehicle
safety regulation, standard, or order. The U.S. Department of Labor (“DOL”) interprets this
provisionto includeinternal complaintsfroman employeeto anemployer. DOL’sinterpretation that
the statute includes internal complaints “is eminently reasonable.” Clean Harbors Environmental
Services, Inc. v. Herman 146 F.3d 12 (1* Cir. June 10, 1998) (case below 95-STA-34). The U.S.
Circuit Court of Appealsalso stated internal communications, particularly if oral, must be sufficient
to give notice that acomplaint is being filed and thus that the activity is protected. Thereisa point
at which an employee's concerns and comments are too generalized and informal to constitute
“complaints’ that are “filed” with an employer within the meaning of the STAA. Id.

An additional two types of employee activity are also protected under the STAA. Title 49
U.S.C. 831105 (a) (1) (B) (i) provides protection for an employee who refuses to operate avehicle
in violation of any Federal rules, regulations, standard, or orders applicable to commercia vehicle
safety or health. And, 49 U.S.C. 831105 (a) (1) (B) (ii) protects an employee who refusesto operate
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a commercial motor vehicle which he or she reasonably believes would cause serious injury to the
employee or the public due to its unsafe condition. The Secretary, through the Administrative
Review Board (“ARB”), has determined that if an employee makes an objection regarding an unsafe
condition and then actually drivesthe vehicle, the complaint should be more properly analyzed under
the “complaint” provision of 49 U.S.C. § 31105 (a)(1)(A). Zurendav. J & K Plumbing & Heating
Co., Inc. 97-STA-16 (ARB, June 12, 1998). In addition, the complainant must prove that an actual
violation of aregulation, standard, or order would have occurred if he or she actually operated the
vehicle. Brunner v. Dunn’s Tree Service, 94 STA 55 (Sec’'y Aug. 4, 1995).

In order to invoke the whistle blower provisions of the STAA, acomplainant has the burden
of proof to establish the respondent took adverse employment action because the complainant
engaged in one of the STAA’s protected activities. The anaysis for determining whether a
complainant meetshisor her burden of proof is derived fromthelong, and continuing, line of Federal
employment law discrimination cases.

As set out in exhaustive detail by the U.S. Circuit Court of Appeasfor the Eleventh Circuit,
in Wright v. Southland Corp., 187 F. 3d 1287 (11™ Cir. 1999), a complainant may take two
fundamental approaches to establish unlawful discrimination. First, relying on the traditional
approach, a complaint may attempt to prove by direct evidence that more likely than not, the
employer engaged in unlawful discrimination. I1d. at 1289. If inresponse, the employer also provides
evidence of legitimate purposesfor its actions, then the case becomes a*“mixed motive” case and the
burden of persuasion shifts to the employer to demonstrate, as an affirmative defense, by a
preponderance of the evidence that it would have taken the same action, in the absence of the
discrimination. See Price Waterhousev. Hopkins, 490 U.S. 228, 252 to 255 (1989) and Mt. Healthy
City School District Board of Education v. Doyle, 429 U.S. 274, 287 (1977).

Since directly proving an employer’ sintent of illegal discrimination may be difficult, the U.S.
Supreme Court developed a second approach that enables a complainant to present a rebuttable
presumption of illegal discrimination. See Wright, 187 F. 3d at 1290 and McDonnell Douglas Corp
v. Green, 411 U.S. 792 (1973). The ARB has applied this approach in STAA cases and in Byrd v.
Consolidated Motor Freight, 97-STA-9at 4-5(ARB May 5, 1998), recently summarized the burdens
of proof and production in this type of case:

A complainant initially may show that aprotected activity likely motivated the
adverse action. Shannon v. Consolidated Freightways, Case No. 96-STA-15, Final
Dec. and Ord., Apr. 15, 1998, dip op. At 5-6. A complainant meets this burden by
proving (1) that he engaged in protected activity, (2) that the respondent was aware
of the activity, (3) that he suffered adverse employment action, and (4) the existence
of a“causal link” or nexus,” e.g., that the adverse action followed the protected
activity so closely in time as to justify an inference of retaliatory motive. Shannon,
dip op. at 6; Kahn v. United Sates Sec'y of Labor, 64 F. 3d 261, 277 (7" Cir. 1995).
A respondent may rebut this prima facie showing by producing evidence that the
adverse action was motivated by a legitimate nondiscriminatory reason. The
complainant must then provethat the proffered reason was not the truereason for the
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adverse action and that the protected activity was the reason for the action. S.
Mary’ s Honor Center v. Hicks, 509 U.S. 502, 506-508 (1993).

The ARB inafootnoteto the above paragraph provided further explanation onthislast phase
of the adjudication process:

Althoughthe*“pretext” analysis permitsashifting of the burden of production,
the ultimate burden of persuasion remains with the complainant, throughout the
proceeding. Oncearespondent produces evidence sufficient to rebut the* presumed”
retaliation raised by the prima facie case, the inference “simply drops out of the
picture,” and “thetrier of fact proceeds to decide the ultimate question.” S. Mary’'s
Honor Center, 509 U.S. at 510-511. See Carroll v. United States Dep't of Labor,
78 F. 3d 352, 356 (8" Cir. 1996) (whether the complainant previoudly established a
prima facie case becomes irrelevant once the respondent has produced evidence of
a legitimate nondiscriminatory reason for the adverse action).

The United States Supreme Court in Reeves v. Sanderson Plumbing Products, Inc. 120 S.
Ct. 2097 (2000), provided further explanation of the pretext phase of the analysis introduced in the
S. Mary Honor Center case. The court first reiterated that if an employer articulated a non-
discriminatory reason for the challenged adverse action, the complainant retains the ultimate burden
to show the stated reasonis pretext for unlawful discrimination. 1n meeting that ultimate burden, the
complainant may, but not necessarily, prevail based on the combination of a prima facie case and
sufficient evidence to demonstrate the asserted justificationisfalse. Inlight of the false justification,
the trier of fact may conclude the employer engaged in unlawful discrimination. Reeves, 120 S. Ct.
at 2108. In other words, there may be an inference that the employer’s falsehood is an attempt to
cover up the unlawful discrimination.

Finally, concerning witness credibility, all factual findings, including credibility findings must
be supported by substantial evidence intherecord asawhole. NLRB v. Cutting, Inc. 791 F.2d 659,
667 (7" Cir. 1983). At the same time, the Secretary has observed that a lack of evidence to
corroborate conflicting testimony on anissue, coupled with an inability to discern the truth through
the demeanor of the witnesses, may lead to an inability to find a complainant’s version of the facts
more credible. In that case, there may be an insufficient basis for finding a prima facie case. Cook
v. Kidimula International, Inc. 95 STA 44 (Sec'y Mar. 12, 1996).

Discussion
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Prima Facie Case'!

Thefirst requisitefor Mr. Regan’ sestablishmenbf aprimafaciecaseof illegatiscrimination
is a showing that he engaged in the protected activities of refusing to drive in violation of DOT
regulations or raising a safety complaint related to motor vehicle safety regulations. Based on the
nature of Mr. Regan’s alegations and the facts of this case, his claimed protected activities fall into
two general time periods, Fall 2001 to January 2002, and March 2002.

Fall 2001 to January 2002

During thisperiod, according to Mr. Regan, he was confronted with three situationsin which
he complained about being pressured to violate the DOT hours of service limitations. Thefirst two
incidents involved hisrefusal to make “top ling” entriesin hisdriver’ slogbook representing off duty
status when he would have been driving or on duty/not driving. These incidents fall under the
protected activity category of refusing to driveinviolation of DOT regulations. To establishthistype
of protected activity occurred, Mr. Regan must show: @) he was asked to violate the DOT hours of
operationsregulations; and, b) hisacquiescenceto therequest would have actually caused aviolation
of the DOT hours of operations regulations.

The first refusal to drive incident was Mr. Regan’s refusal of Mr. Parrish’s request to “top
line” while driving to vent gas. However, since | have decided the evidentiary record is insufficient
to establish that Mr. Parrish made such arequest, Mr. Regan is not ableto show a protected activity
in regards to this particular allegation.

The second refusal to drive event isaleged to have occurred about November 24, 2001 when
Mr. Parrish asked Mr. Reganto “top line” in order to make a scheduled delivery. FromMr. Regan's
perspective, Mr. Parrish’s request involved making a false entry in his driver’s log book. Upon
consideration of the entire record, | conclude Mr. Regan’'s subjective understanding about Mr.
Parrish’s request is insufficient because “top ling” entries made to preserve on duty hours are not
necessarily violations of DOT regulations. Notably, as Mr. Grennan explains in his letter about a
driver’s status during meal breaks and mechanical breakdowns (RX 7), if adriver has been relieved
of responsibility and his duties, that period of time may be considered off duty and recorded on the
“top line” of the driver’'s log. Absent any objective evidence that Mr. Parrish’'s request was
something other than request for Mr. Regan to appropriately go into off duty status, and againinlight
of Mr. Parrish’s denia of asking drivers to falsify their log books, | find Mr. Regan has falled to
demonstrate Mr. Parrish’ srequest represented arequest to violate DOT regulations. Asaresult, Mr.
Regan’ s refusal in response to Mr. Parrish’s request was not a protected activity.

) am well aware of the ARB’s admonition to administrative law judges that a prima facie determination
isnot warranted in a case fully tried on its merits. Williamsv. Baltimore City Public Schools System, ARB No. 01-
021, ALJNo. 2000-CAA-15, (ARB May 20, 2003) and Mourfield v. Frederick Plass, Inc. ARB Nos. 00-055 and
00-056, ALJ No. 1999-CAA-13 (ARB Dec. 6, 2002). However, as also noted by the ARB, such an analysis helps
sharpen the issues remaining for decision. See Jenkinsv. United States Environmental Protection Agency, ARB
No. 98-146, ALJ No. 1988-SWD-2 (ARB Feb. 28, 2003).
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Thethird incident during this period in which Mr. Regan felt pressure to violate the hours of
servicelimitations occurred in January 2002, after a safety meeting in Charlotte, North Carolina. As
recalled by Mr. Regan, this event involved hisinitial protest to anillegal driving request and then his
subsequent compliance which caused him to exceed the DOT limitations on hours of service. As
noted above, when a driver acquiesces to an illegal driving request, the situation is considered a
complaint rather than arefusal to drive. To establishthistype of protected activity, Mr. Regan must
demonstrate: a) arequest to violate the DOT regulations; b) his protest or objection to the request;
and, ¢) his acquiescence to the request lead to aregulation violation.

Although Mr. Regan’ s unrebutted testimony establishes his actionslead to a violation of the
DOT regulations, the evidence isinsufficient, for two separate reasons, to show that he objected to
anillegal request in either of hisconversationswith Mr. Parish and Mr. Grennan at the safety meeting
inJanuary 2002. First, inthe conversationwith Mr. Parrish, noillegal request wasmade. Inresponse
to Mr. Parrish’ srequest that he drive back to the Company, Mr. Regan declined because he did not
have sufficient hoursto do so. At that point, Mr. Parrish did nothing further. Consequently, since
Mr. Parrish did not renew his request after he became aware Mr. Regan did not have enough hours
to accomplish the drive, their exchange did not involve arequest to violate the DOT regulations.

Second, inthe discussion with Mr. Grennan, Mr. Regan did not make the requisite objection.
After speaking with Mr. Parrish, Mr. Regan sought out Mr. Grennan and told himabout hissituation.
Mr. Grennan responded with instructions to lay over for eight hours and then drive back to the
Company. Assuming in describing his situation, Mr. Regan told Mr. Grennan that he had reached
all three hours of service limitations (10, 15, and 70), Mr. Grennan’ sinstructions may be interpreted
as arequest to violate the hours of service limitationsin the DOT regulations. However, notably
absent in his description of the conversation with Mr. Grennan is any indication that Mr. Regan
actually objected to Mr. Grennan’s instructions to drive after resting for eight hours. Absent such
an objection to Mr. Grennan' s request, their conversation also fails to satisfy the requirements of a
protected activity.

Evenif Mr. Regan had been able to establish that any, or all, of the three situationsin the fall
of 2001 and January 2002 involved activities that were protected under the Act, Mr. Regan’sprima
faciecaseremains problematic inregardsto therequisite element that Mr. Hansenwasaware of these
specific activities.

Theincidents for this period involved two National Welders Supply dispatchers, Mr. Parrish
and Mr. Grennan. Certainly, based on their interactions with Mr. Regan, they were both aware of
hisactivities. However, neither Mr. Parrish nor Mr. Grennan exercised supervisory control over Mr.
Regan and did not take the two adverse personnel actions against him. The record contains no
evidence that Mr. Hansen, the supervisor who actually suspended and then terminated Mr. Regan,
was either personally aware of the incidents or had been informed of Mr. Regan’s actions by Mr.
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Parrish and Mr. Grennan.*> Asaresult, absent such knowledge, Mr. Hansen was not motivated by,
and did not base any personnel determinationson, Mr. Regan’ sthree purported protected activities
inthe fall of 2001 and January 2002. See Moon v. Transport Drivers, Inc., 836 F.2d 226, 230 (6th
Cir. 1987) and Carroll v. J.B. Hunt Transportation, 91 STA 17 (Sec'y June 23, 1992).

March 2002

In responseto hissuspension, Mr. Regan sent an appeal letter to Mr. Hansen on March 26th,
2002. Inthat letter, Mr. Regan stated he was concerned on March 13th that the lack of directions
to Torpedo Wire would adversely affect his driving hours limitation. Additionally, Mr. Regan
recalled that he was distressed with thisrecurring situation. At the hearing, Mr. Regan testified that
these references in his letter were complaints about violations of the DOT regulations and thus a
protected activitiesunder the Act. Seeing no other apparent causefor hisdischarge at the expiration
of his suspension, Mr. Regan claims Mr. Hansen terminated his employment due to those protected
complaintsin his suspension appeal letter.

In order for statements, or an alleged complaint, to come under the employee protection
umbrella of the Act, it must be reasonably perceived by the complainant, specific, and objectively
related to driving safety. The Secretary, U.S. Department of Labor, has broadly defined a protected
activity as areport of an act which the complainant reasonably believesis a violation of the subject
statute. Whileit doesn’t matter whether the allegation isultimately substantiated, the complaint must
be“grounded in conditions constituting reasonably perceived violations.” Minard v. Nerco Delamar
Co., 92-SWD-1 (Sec’'y Jan. 25, 1995), dip op. at 8. At the sametime, the alleged act must implicate
safety definitively and specifically. American Nuclear Resourcesv. United Sates Dept. of Labor,
143 F.3d 1292 (6th Cir. 1998), citing Bechtel Construction Co. v. Secretary of Labor, 50 F.3d 926
(11th Cir. 1995). The complainant’s concern must at least “touch on” the subject matter of the
related statute. Nathaniel v. Westinghouse Hanford Co., 91-SWD-2 (Sec'y Feb. 1, 1995), dip op.
at 8-9; and, Dodd v. Polysar Latex, 88-SWD-4 (Sec'y Sept. 22, 1994). And, an employee’ svague
and tenuous statements may be insufficient to be perceived as protected complaints. White v.
Maverick Transportation, Inc., 94 STA 11 (Sec'y Feb. 21, 1996). Finally, the evaluation of the
complaint involves an objective assessment. The subjective belief of the complaint is not sufficient.
Kesterson v. Y-12 Nuclear Weapons Plant, 95-CAA-12 (ARB Apr. 8, 1997).

In my findings of fact analysis, | concluded | did not need to resolve the factual conflict of
whether Mr. Hansen received Mr. Regan’ s appeal letter prior to the termination decision. | reached
that conclusion because even if Mr. Hansen was incorrect and he actually did receive Mr. Regan's
appeal letter prior to discharging him, | find Mr. Regan’s comments in the appeal letter were not
protected complaints because they were neither specifically nor objectively related to trucking safety
or DOT regulation violations.

Consi dering the scale of National Welders Supply’ s operations, application of the “small shop doctrine,”
to support a finding that Mr. Regan’ s interactions with Mr. Parrish and Mr. Grennan were made known to Mr.
Hansen, is not warranted. See Ertel v. Giroux Brothers Transportation, Inc., 88 STA 24 (Sec'y Feb. 16, 1989).
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Asadlip seat driver for National Welders Supply on aspecified route, Mr. Regan usually had
afixed number of deliveries each day. The driving job was demanding and, occasionaly, Mr. Regan
would exceed the hours of service limitations or even miss a delivery in attempting to complete his
route. In thisenvironment, | have no doubt Mr. Regan believed his work required him to push the
limitsof the driving regulations and that anything out of the ordinary, such asanew delivery location,
without specific directions, would cause him concern about being able to complete al his deliveries
intime. | aso do not doubt the delivery demands and driving limitations constraints were arecurring
Situation for Mr. Regan.

In his hearing testimony, Mr. Regan explained that in his appeal letter, CX 3, he conveyed
his concerns about the stress between the demands of his delivery schedule and the DOT hours of
service limitations as follows:

| was really concerned that | would not be able to find Torpedo Wire and the time
consumed would effect [sic] my hours of service. On the way to North Carolina,
distressed with this recurring situation, | decided to call my wife and she graciously
took time to find directions to Torpedo Wire on the internet.

My understanding of what Mr. Regan intended to convey to Mr. Hansen by these comments
is greatly aided by his hearing testimony. However, without his supplemental explanation, Mr.
Regan’sfirst statement about Torpedo Wire, read objectively, smply relatesto Mr. Hansen that on
the night of March 13th, Mr. Regan recognized thelack of specific directionsto Torpedo Wire could
very well result in the consumption of an inordinate amount of on duty and driving time.
Significantly, the sentence contains no specific allegation that due to such waste of time, Mr. Regan
was being forced to violate the DOT driving regulations. Thus, from an objective perspective, the
sentence fails to notify Mr. Hansen that Mr. Regan is presenting a complaint about trucking safety
or an hours of service violation.

Considering the second sentence, Mr. Regan also explained at the hearing that the phrase
“recurring Situation” referenced the constant pressure exerted upon him to exceed the hours of
service limitationsin order to complete hisroutes. However, once again, this second sentence does
not specifically raise that complaint. The lack of specificity becomes readily apparent when asking
the question - what situation is recurring? Even with Mr. Regan’s hearing explanation, the phrase
at best can be interpreted as a complaint that Mr. Regan is repeatedly being subjected to situations
that consume an inordinate amount of duty time and reduce the available amount of his DOT duty
time. Yet, that meaning does not state aDOT violation since having adriver operate until hereaches
his hours of service limits, even if caused by poor directions, is not a violation of DOT regulations.
Mr. Regan does not explain in the letter that the “recurring situation” relates to being pressured to
exceed the DOT driving limitations. Without Mr. Regan’'s additional testimony, and objectively
considering the second sentence as a whole including the comment that Mr. Regan had to obtain
directional assistance from his wife, the sentence indicates the Company repeatedly fails to provide
adequatedirectionsto unfamiliar delivery locationswhich hasthe effect of causing distressby wasting
adriver’stime. Consequently, the second sentence does not place Mr. Hansen on notice that Mr.
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Regan is presenting a trucking safety or an hours of service violation complaint.

As a final objective test, when both sentences are considered within the context of his
suspension for altering a delivery route and the entire contents of the appeal letter, without any
supplemental explanation by Mr. Regan, hiscomments clearly arenot safety complaintsor protests
about pressureto violate the hours of service regulations. In appealing the three day suspension for
changing the order of delivery on March 13th, Mr. Regan explainsthat hereceived inadequatedriving
instructionsfromthedispatcher, Mr. Parrish. Mr. Regan emphasizesthat thislack of specificlocation
information about Torpedo Wire, coupled with hishoursof service limitationson that night, werethe
reasons that he altered the order of the assigned deliveries and eventually ran out of time in
compliance with the regulatory limitations. Both as mitigation and extenuation, Mr. Regan also
points out that not only is he not to blame for the insufficient directions, but the receipt of such
insufficient directionsis arecurring problem.

With his supplemental hearing testimony, | can understand Mr. Regan’s conviction that his
appeal letter comments were protected activities. However, when Mr. Hansen read the letter in
March 2002, he did not have the benefit of such testimony. Within its four corners, the letter itself
contains no clear indication that Mr. Regan is really objecting to persistent pressure to violate the
DOT hours of services limitations. Due to the lack of such a specific complaint, and based on an
objective reading of Mr. Regan’'s March 26, 2002 appeal letter to Mr. Hansen, | conclude his
comments do not rise to the level of complaints about trucking safety or DOT regulations violations
that would be protected activitiesunder the Act. Asaresult, | find Mr. Regan hasfailed to establish
that the comments in his March 26, 2002 appeal letter were protected activities. Due to that
evidentiary failure, Mr. Reganisunableto establish aprima facie case of discrimination involving his
March 2002 suspension appedl.

Summary

For variousreasons, the exchanges between Mr. Regan and Mr. Parrish and Mr. Grennanin
the fall of 2001 and January 2002 were not protected activities. Even if the events were considered
protected activities, the evidence fails to show Mr. Hansen, the supervisor who took the adverse
personnel actions against Mr. Regan, was aware of the incidents involving these three individuals.
The commentsin Mr. Regan's March 26, 2002 appeal letter to Mr. Hansen also are not protected
activities because they do not specifically or objectively rise to the level of safety or regulatory
violation complaints. Consequently, Mr. Regan has failed to establish that he engaged in protected
activities under the Act. Having failed to establish the first requisite element of a prima facie case,
Mr. Regan’s discrimination complaint must be dismissed.

ORDER

The discrimination complaint of MR. RONALD L. REGAN, JR. against NATIONAL
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WELDERS SUPPLY brought under the employee protection provisions of Surface Transportation
Assistance Act is DISM I SSED.

SO ORDERED:

. Sy

RICHARD T. STANSELL-GAMM
Administrative Law Judge

Date Signed: June 30, 2003
Washington, D.C.

NOTICE: ThisRecommended Decision and Order and the administrative file will be forwarded for
review to the Administrative Review Board, United States Department of Labor, Room S-4309,
Frances Perkins Building, 200 Constitution Ave., Washington D.C. 20210. See 29 C.F.R. 8
1978.109 (a); 61 Fed. Reg. 19978 and 19982 (1996).
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